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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

19  CFR  Part  356 
[Docket  No.  81141-8241] 

Panel  Review  Under  Article  1904  of  the 
U.S.-Canada  Free-Trade  Agreement 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 

action:  Interim-final  rule  and  request 
for  comments. 

summary:  Title  IV  of  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988,  Pub.  L.  No.  100-449, 102  Stat. 

1851  (1988)  (“the  FTA  Act”),  establishes 
procedures  for  review  by  a  binational 
panel  of  United  States  antidumping  and 
countervailing  duty  final  determinations 
involving  Canadian  products  and  for 
requesting  panel  review  of  Canadian 
antidumping  and  countervailing  duty 
final  determinations  involving  products 
of  the  United  States.  Title  IV  implements 
Chapter  19  of  the  United  States-Canada 
Free-Trade  Agreement  (“Agreement”). 

As  authorized  by  section  405(d)  of  the 
FTA  Act,  these  regulations  are  intended 
to  implement  certain  administrative 
procedures  required  by  Article  1904  of 
the  Agreement  and  the  FTA  Act. 

DATES:  These  regulations  take  effect  on 
the  date  that  the  Agreement  enters  into 
force.  See  Supplementary  Information, 
below.  Written  comments  must  be 
received  not  later  than  60  days  after  the 
Agreement  enters  into  force.  The 
International  Trade  Administration  will 
publish  notice  of  the  effective  date  of 
these  regulations  in  the  Federal  Register. 

ADDRESS:  Address  written  comments  to 
Lisa  B.  Koteen,  Senior  Counsel  for  Trade 
Agreements,  Room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  B.  Koteen,  (202)  377-1754,  or  Jean 
Heilman  Grier,  (202)  377-0833. 
SUPPLEMENTARY  INFORMATION: 
Background 

Chapter  19  of  the  Agreement 
establishes  a  mechanism  for  resolving 
disputes  between  the  United  States  and 
Canada  with  respect  to  antidumping  and 
countervailing  duty  cases.  The  central 
feature  of  the  mechanism  is  the 
replacement  of  domestic  judicial  review 
of  determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 


panels.  The  United  States  and  Canada 
will  continue  to  apply  their  own  national 
antidumping  and  countervailing  duty 
laws  to  goods  imported  from  the  other 
country.  In  such  cases,  independent 
binational  panels  acting  in  place  of 
national  courts  will  expeditiously 
review  final  determinations  under  these 
laws  to  decide  whether  they  are 
consistent  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination.  These 
determinations  include  final 
determinations  of  sales  at  less  than  fair 
value  and  subsidization  by  the 
Department  of  Commerce  (“the 
Department"),  and  final  determinations 
by  International  Trade  Commission  as 
to  whether  a  United  States  industry  has 
been  injured. 

The  Agreement  provides  that  only  the 
two  governments  may  invoke  the  panel 
review  process;  however,  the 
governments  of  the  United  States  and 
Canada  will  automatically  trigger  panel 
review  in  response  to  a  timely  request 
from  any  person  who  otherwise  could 
have  challenged  the  determination  in 
court  Counsel  for  (or  representatives  of) 
interested  parties  that  were  parties  to 
the  administrative  proceeding  that  is 
being  challenged  will  argue  before  the 
panel,  as  they  would  before  a  court.  The 
Agreement  also  requires  that  the  United 
States  and  Canada  protect  sensitive 
business  information  against  unlawful 
disclosure  in  the  panel  review  process. 

Title  IV  of  the  FTA  Act  amends  U.S. 
law  to  implement  Chapter  19  of  the 
Agreement  by  limiting  judicial  review  in 
cases  involving  Canadian  merchandise, 
establishing  procedures  whereby  private 
parties  may  appeal  for  binational  panel 
review,  providing  an  organizational 
structure  for  administering  U.S. 
responsibilities  under  Chapter  19  and 
making  other  conforming  amendments 
to  U.S.  law.  More  specifically,  section 
405(d)  of  the  FTA  Act  authorizes  the 
Department,  as  the  administering 
authority  under  Title  VII  of  the  Tariff 
Act  of  1930  (“the  Act”),  to  issue 
regulations  to  implement  Chapter  19  of 
the  Agreement. 

The  procedures  for  binational  panels 
are  being  implemented  through  Rules  of 
Procedure  to  be  issued  jointly  by  the 
United  States  and  Canada.  These 
regulations  are  intended  to  implement 
certain  administrative  procedures 
required  by  Chapter  19  of  the  Agreement 
before  an  administrative  proceeding  has 
been  sent  to  the  Court  of  International 
Trade  or  a  binational  panel,  as  well  as 
the  administrative  responsibilities  of  the 
Department  that  continue  during  and 
after  panel  review.  Regulations  are 
necessary  to  provide  for  notice  of  intent 
to  seek  judicial  review,  request  for  panel 


review,  notice  of  receipt  by  Canada  of 
scope  determinations,  continued 
suspension  of  liquidation,  release  of 
business  proprietary  and  privileged 
information  under  protective  order 
during  a  panel  review,  and  sanctions  for 
violations  of  such  protective  orders.  The 
regulations  complement  the  Rules  of 
Procedure  and  should  be  used  in 
conjunction  with  these  Rules. 

A  detailed  description  of  the  interim- 
final  rule  is  contained  in  the  following 
section-by-section  analysis. 

Section  358.1 

This  section  provides  the  scope  of 
Part  356,  which  is  to  implement  Article 
1904  of  the  Agreement. 

Section  356.2 

This  section  provides  definitions  of 
terms  used  in  Part  356. 

Section  356.3 

There  are  two  types  of  documents  that 
put  the  Department  on  notice  that  an 
antidumping  or  countervailing  duty  final 
determination  involving  Canadian 
products  may  be  subject  to  review:  a 
Notice  of  Intent  To  Commence  judicial 
Review  and  a  Request  for  Panel  Review. 
The  Department  is  also  responsible  for 
receipt  of  requests  for  panel  review  of 
final  determinations  made  by  the  United 
States  International  Trade  Commission 
and  equivalent  determinations, 
involving  U.S.  exports,  made  in  Canada. 
This  section  contains  the  filing  and 
service  requirements  for  such 
documents.  If  the  filing  and  service 
requirements  are  not  fulfilled,  any 
subsequent  complaint  filed  by  that  party 
is  invalid.  19  U.S.C.  1516a(g)(2)  and  (3). 
Paragraph  (a)  states  that  an  original  and 
six  copies  must  be  filed.  This  is  to 
permit  copies  to  be  placed  in  the  files  of 
the  United  States  and  Canadian  sections 
of  the  Secretariat  and  for  each  of  the 
five  panelists  to  receive  copies  of  every 
document  filed.  The  deadlines  for  filing 
are  set  out  in  other  sections.  There  is  no 
mailbox  rule  for  filing  because  of  the 
tight  deadlines  in  panel  reviews. 

Paragraph  (b)  requires  service  on 
every  person  on  the  service  list,  except 
for  those  instances,  described  in  section 
516A(g)(8)(B)(ii)  of  the  Act,  in  which  the 
United  States  Secretary  effects  service. 
Details  of  service  are  set  out  in  pertinent 
sections. 

Paragraph  (c)  requires  that  service  be 
effected  in  an  expedited  manner.  The 
reason  for  this  requirement  is  that  the 
time  periods  throughout  the  panel 
review  process  are  generally  quite  short 
compared  to  those  in  the  courts.  There  is 
only  a  10-day  window  after  the  filing  of 
a  Notice  of  Intent  to  Commence  judicial 
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Review  in  which  to  file  a  Request  for 
Panel  Review.  First  class  mail  probably 
would  not  allow  sufficient  time  after 
receipt  of  a  notice  for  the  recipient  to 
make  an  informed  decision  and  to  act 
expeditiously. 

Paragraphs  (f)  and  (g)  provide  the 
hours  and  location  of  the  United  States 
and  Canadian  sections  of  the 
Secretariat.  The  Secretariat,  created  for 
purposes  of  the  panel  process,  performs 
only  ministerial  functions  pursuant  to 
the  Agreement.  Legal  holidays  include 
weekends  and  days  when  the  U.S. 
government  offices  in  the  District  of 
Columbia  are  closed.  There  will  be  no 
night  box  for  filing  documents  after 
normal  business  hours. 

Section  356.4 

This  section  identifies  the  persons 
that  must  be  served  with  a  Notice  of 
Intent  to  Commence  Judicial  Review  and 
sets  forth  the  information  required  in  the 
Notice.  The  Notice  must  be  filed  not 
later  than  20  days  after  the  final 
determination  at  issue.  According  to  the 
Agreement  and  the  FTA  Act,  if  there  is 
no  Request  for  Panel  Review,  the  party 
that  filed  the  Notice  of  Intent  to 
Commence  Judicial  Review  may  seek 
judicial  review  by  following  normal 
procedures,  starting  with  a  summons  or 
summons  and  complaint  filed  within  30 
days  after  the  last  date  on  which  any 
Request  for  Panel  Review  must  be  filed. 

Section  356.5 

A  party  to  the  proceeding  may  request 
panel  review  no  la  ter  than  30  days  after 
a  final  determination,  a  term  defined  in 
these  regulations.  A  request  for  review 
of  a  Canadian  antidumping  or 
countervailing  duty  determination,  as 
well  as  a  determination  by  the 
Department  or  the  U.S.  International 
Trade  Commission,  may  be  filed  with 
the  United  States  Secretary,  pursuant  to 
section  408  of  the  FTA  Act.  Requests  for 
Panel  Review  of  Canadian 
determinations  that  are  filed  with  the 
United  States  Secretary  must  likewise 
follow  the  requirements  of  this  section, 
which  itemizes  the  contents  of  a  Request 
and  the  service  requirements. 

Section  356.6 

The  Department  occasionally  receives 
requests  to  determine  whether  a 
particular  product  is  or  is  not  within  the 
class  or  kind  of  merchandise  covered  by 
a  dumping  finding  or  an  antidumping  or 
countervailing  duty  order.  These 
determinations  are  not  expressly 
provided  for  by  statute  or  regulation, 
except  that  section  516A(a)(2)(B)(vi)  of 
the  Tariff  Act  of  1930  establishes  that 
they  are  subject  to  judicial  review.  The 
Agreement  provides  that  these  so-called 


“scope  determinations”  are  reviewable 
by  a  panel.  Scope  determinations  are 
not  published  in  the  Federal  Register; 
rather,  they  are  mailed  to  the  parties  to 
the  proceeding,  including  the  foreign 
government  in  countervailing  duty 
proceedings.  Under  the  Agreement, 
scope  determinations  will  be  provided 
to  the  government  of  Canada  regardless 
of  whether  the  cases  to  which  they 
pertain  are  antidumping  duty  orders  or 
countervailing  duty  orders.  The  time 
period  for  commencing  panel  review  of 
scope  determinations  begins  with  the 
receipt  by  Canada  of  a  written  notice 
from  the  Department.  This  section 
specifies  how  receipt  is  to  be  effected. 

Section  356.7 

To  commence  a  panel  review  of  a 
scope  determination,  a  party  to  the 
proceeding  would  have  to  file  notice 
within  30  days  of  the  date  on  which 
Canada  received  notice  of  the 
determination.  To  commence  judicial 
review,  the  party  would  be  required  to 
file  notice  within  20  days  of  that  date. 
This  section  provides  the  means  by 
which  a  party  to  the  proceeding  may 
learn  the  date  on  which  Canada 
received  notice.  The  filing  requirements 
in  paragraph  (b)  follow  the  Department’s 
filing  requirements  instead  of  those  of 
the  Secretariat.  Paragraph  (c)  provides 
that  the  Department  shall  respond 
within  five  business  days,  which  is 
intended  to  give  an  adequate 
opportunity  for  the  requester  to  seek 
judicial  review  or  to  initiate  the  panel 
review  process. 

Section  356.8 

Upon  request  of  a  participant  in  a 
panel  review,  the  Department  would  not 
order  the  Customs  Service  to  liquidate 
suspended  entries  that  are  relevant  to 
that  participant  until  after  the  review  is 
completed.  This  provision  is  necessary 
because,  unless  a  party  to  the 
administrative  proceeding  seeks  an 
injunction  in  court,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  after  the  Department 
issues  a  final  determination  in  a  review 
under  section  751(b)  of  the  Act,  the 
International  Trade  Commission  issues 
a  final  determination  of  a  “changed 
circumstances”  review  under  section 
751(b),  or  the  Department  issues  a 
determination  as  to  the  class  or  kind  of 
merchandise  covered  by  an  antidumping 
or  countervailing  duty  order.  19  U.S.C. 
1516a(c).  Binational  Panels  under 
Chapter  19  of  the  Agreement  do  not 
have  injunctive  powers,  however. 
Section  401(a)  of  the  FTA  Act  therefore 
provides  a  means  for  preventing 
automatic  liquidation  of  entries  pending 
completion  of  the  panel  process. 


A  domestic  interested  party  that  is  a 
participant  in  a  panel  review  may 
request  that  suspension  continue  for 
entries  from  producers,  exporters,  and 
importers  affected  by  the  panel  review. 
Producers,  exporters,  and  importers  that 
are  participating  in  the  panel  review 
also  may  request  continued  suspension, 
but  only  for  entries  of  their  merchandise. 

Section  356.9 

Under  section  403  of  the  FTA  Act, 
during  a  binational  panel  review  certain 
persons  may  have  access  to  business 
proprietary  information  contained  in  the 
administrative  record  before  the  panel, 
but  only  if  they  apply  for,  and  the 
Department  issues,  a  protective  order. 
The  persons  who  are  eligible  for  access 
are:  the  panelists;  any  staff,  such  as  law 
clerks  and  secretaries,  whom  a  panelist 
may  employ;  counsel  for  participants  in 
the  panel  review,  or  other 
representatives,  such  as  independent 
consultants  whom  counsel  may  retain 
for  the  panel  review  (and  who  are  under 
the  direction  or  control  of  counsel);  the 
Secretaries  of  the  U.S.  and  Canadian 
sections  of  the  Secretariat  and 
Secretariat  personnel;  and  U.S. 
government  officials  who  are  members 
of  an  interagency  committee,  chaired  by 
the  Office  of  the  United  States  Trade 
Representative,  that  would  be  called 
upon  to  consider  requests  to  convene  an 
extraordinary  challenge  committee  to 
review  a  panel  decision  (or  the 
members’s  designees).  The  last  group  is 
identified  in  section  405  of  the  FTA  Act. 
The  persons  who  have  access  to 
proprietary  information  without 
protective  orders  are:  the  participant 
that  submitted  the  information;  that 
participant's  counsel;  and  officials  of  the 
Department  who  are  directly  involved  in 
the  panel  review  or  were  involved  in  the 
administrative  proceeding  at  issue. 

Section  356.10 

This  section  identifies  the  persons 
who  must  submit  applications  for 
protective  order  in  order  to  receive 
access  to  the  proprietary  information  in 
an  administrative  record  and  details  the 
contents  of  the  application  forms. 
Persons  in  every  category  in  §  356.9, 
except  for  paragraph  (c),  are  eligible  to 
apply  for  disclosure  of  proprietary 
information  under  protective  order.  As 
described  in  paragraph  (b)(5), 
individuals  covered  by  §  356.9(c), 
nonprofessionals  who  are  full-time 
employees  of  panelists  (but  who  are  not 
members  of  the  panel  staff),  or  are  full¬ 
time  employees  of  counsel  or 
consultants  to  counsel,  such  as  law 
clerks,  paralegals,  and  secretarial  and 
clerical  staff,  would  not  submit 
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protective  order  applications  but  would 
have  access  to  the  proprietary 
information  at  issue  under  the  terms  of 
any  protective  order  issued  to  the 
panelist,  attorney  or  consultant  who 
employs  them. 

Paragraph  (b)  sets  forth  the 
procedures  for  eligible  persons  apply  for 
a  protective  order.  This  paragraph 
indicates,  in  general,  the  contents  of 
application  forms,  timing,  and  service 
requirements.  Counsel  and  other 
representatives  to  parties  to  the 
proceeding  who  received  access  to 
business  proprietary  information  under 
an  administrative  protective  order 
during  the  administrative  proceeding 
may  retain  the  information  and  any 
materials  that  they  prepared  that 
contain  such  information  pending 
issuance  of  a  protective  order  under 
these  regulations.  Actual  forms  will  be 
available  from  the  Department. 
Paragraph  (c)  covers  those  persons  to 
whom  the  Department  is  required  to 
issue  a  protective  order;  i.e.,  panelists, 
members  of  the  interagency  group, 
extraordinary  challenge  committee 
members,  the  U.S.  and  Canadian 
secretaries,  and  their  staffs.  Paragraph 
(d)  covers  counsel  or  non-attorney 
professionals,  to  whom  disclosure  is  not 
mandatory.  They  also  must  file  copies  of 
their  protective  orders  with  the 
Secretariat  and  serve  all  participants. 
Others  who  are  granted  protective 
orders,  including  the  Secretaries  and 
their  staffs,  panelists  and  their 
assistants,  extraordinary  challenge 
committee  members,  and  members  of 
the  interagency  group,  must  file  copies 
of  their  protective  orders  with  the 
Secretariat  but  are  not  required  to  serve 
copies  on  participants.  Paragraph  (f) 
provides  for  modification  of  a  protective 
order. 

Section  356.11 

This  section  deals  with  release  of 
privileged  documents  under  protective 
order.  On  infrequent  occasions,  the 
administrative  record  under  review  may 
contain  documents  for  which  the 
Department  claims  privilege,  namely  an 
attorney-client,  attorney  work  product, 
or  government  pre-decisional  process 
privilege.  See  Zenith  Radio  Corp  v. 
United  States,  764  F.2d  1577, 1579  (Fed. 
Cir.  1985). 

The  reason  for  classifying  documents 
as  privileged  is  to  permit  a  free  and 
frank  exchange  of  views — between 
attorney  and  client  in  the  first  instance, 
in  preparation  for  litigation  in  the 
second  instance,  and  within  an  agency 
in  the  third.  Candor  and  debate  within 
the  Department  should  be  encouraged, 
but  they  could  be  constrained  by  the 
risk  of  disclosure  to  a  judge  or  panelist 


who  subsequently  reviews  the  ultimate 
administrative  decision,  particularly  if 
the  document  contains 
recommendations  at  odds  with  that 
decision.  See,  e.g„  Sprague  Electric  Co. 
v.  United  States,  462  F.  Supp.  966  (Cust 
Ct.  1978). 

Under  the  Rules  of  Procedure  for 
binational  panel  review  under  Article 
1904  of  the  Agreement,  the  Department 
would  not  include  privileged  documents 
in  the  copy  of  the  administrative  record 
that  is  transmitted  to  the  Secretariat  for 
the  panel's  use,  although  the  documents 
for  which  privilege  is  claimed  would  be 
listed  in  the  index  of  the  record.  If  there 
were  any  challenge  to  the  privilege 
claim,  the  panel  would  first  examine  the 
affidavits  in  support  of  the  claim  of 
privilege  to  determine  whether  there  is 
any  question  as  to  the  validity  of  the 
claim  or  if  the  privilege  were  qualified 
and  the  challenger's  need  for  access 
outweighed  the  Department's  need  to 
withhold  the  document  from  scrutiny. 
Asahi  Chemical  Industry  Co.,  Ltd.  v. 
United  States,  1  CIT  21  (1980).  If  the 
affidavits  were  not  dispositive,  then  the 
panel  would  select  two  lawyer 
representatives,  one  from  each  country, 
to  examine  in  camera  any  document  at 
issue.  For  the  two  representatives  to 
examine  the  document,  the  Department 
would  issue  a  protective  order.  Only  if 
the  two  representatives  could  not  agree 
whether  the  document  should  be 
disclosed,  either  as  not  privileged  or,  if 
privileged,  under  a  protective  order, 
would  the  full  panel  be  granted  access 
under  protective  order  to  examine  the 
document  and  decide  whether  it  should 
be  disclosed. 

In  accordance  with  the  process 
prescribed  by  the  Rules  of  Procedure, 
this  section  provides  the  mechanics  of 
applications  for  and  issuance  of 
protective  orders  for  privileged 
information  subject  to  panel  review.  The 
process  is  similar  to  that  described  in 
§  356.10  regarding  protective  orders  for 
proprietary  information. 

If  privileged  information  was  relevant 
to  an  issue  that  is  subsequently  referred 
to  an  extraordinary  challenge 
committee,  then  the  extraordinary 
challenge  committee  members  must  also 
have  access  to  the  privileged 
information.  The  protective  order 
mechanism  is  therefore  extended  to 
cover  them.  In  addition,  when  privileged 
information  is  at  issue,  a  protective 
order  for  privileged  information  would 
be  issued  to  the  U.S.  Government 
officials  who,  as  the  responsible 
interagency  group,  must  review  a 
request  for  an  extraordinary  challenge 
committee. 


Section  356.12.  This  section  provides 
that  a  person  determined  to  have 
violated  a  protective  order  or  disclosure 
undertaking  may  be  liable  to  the  United 
States  for  a  civil  penalty  not  to  exceed 
$100,000  for  each  violation,  barred  from 
representing  another  person  before  the 
Department  for  a  designated  time 
period,  denied  access  to  proprietary 
information  for  a  designated  time 
period,  or  subject  to  other  appropriate 
administrative  sanctions.  Sanctions  can 
be  also  taken  against  persons  other  than 
the  one  who  violated  the  protective 
order  or  disclosure  undertaking,  such  as 
the  firm,  partner,  associate,  employee, 
employer,  or  client  of  that  person. 

Section  356.13.  Under  certain 
circumstances,  explained  in  this  section, 
the  administrative  law  judge  may 
modify  or  waive  the  rules  in  Subpart  D. 

Section  356.14.  This  section  authorizes 
an  Office  Director  under  the  Deputy 
Assistant  Secretary  for  Investigations, 
International  Trade  Administration,  to 
investigate  an  alleged  breach  of  a 
protective  order  or  disclosure 
undertaking  and  to  report  the  fac?3  to 
the  Deputy  Under  Secretary  for 
International  Trade  no  later  than  180 
days  after  receiving  information 
concerning  a  violation.  The  Director  will 
conduct  an  investigation  only  if  the 
information  is  received  within  30  days 
after  the  alleged  violation  occurred  or, 
as  determined  by  the  Director,  could 
have  been  discovered  through  the 
exercise  of  reasonable  and  ordinary 
care.  Paragraph  (d)  of  this  section 
provides  examples  of  actions  that 
constitute  violations  of  an 
administrative  protective  order  that 
shall  serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  Each  day 
of  a  continuing  violation  shall  constitute 
a  separate  violation  as  required  by 
paragraph  (4)  of  section  777(d)  of  the 
Act. 

Section  356.15.  Under  this  section  the 
Deputy  Under  Secretary  will  either 
initiate  a  proceeding  by  issuing  a 
charging  letter  or  request  an  authorized 
agency  of  Canada  to  initiate  a 
proceeding  if  there  is  reasonable  cause 
to  believe  that  a  person  has  violated  a 
protective  order  or  disclosure 
undertaking  and  that  sanctions  are 
appropriate  for  the  violation.  If  the 
Department  receives  a  request  to  charge 
from  an  authorized  agency  of  Canada, 
the  Deputy  Under  Secretary  will 
promptly  initiate  a  proceeding  by  issuing 
a  charging  letter. 

Section  356.16.  A  person  against 
whom  sanctions  are  proposed  will  be 
notified  in  a  charging  letter  of 
allegations,  proposed  sanctions,  and 
procedures  for  challenging  imposition  of 
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sanctions.  The  parties  may  settle  a  case 
by  mutual  agreement  after  issuance  of  a 
charging  letter. 

Consistent  with  state  bar  disciplinary 
proceedings,  the  person  whose 
information  is  alleged  to  have  been 
released  is  not  a  party  to  the 
proceedings.  The  interest  being 
vindicated  is  that  of  the  Department  in 
ensuring  that  its  rules  against 
unauthorized  disclosure  are  being 
followed. 

Section  356.17.  This  section  provides 
that  the  Deputy  Under  Secretary  will 
request  an  authorized  agency  of  Canada 
to  initiate  a  proceeding  to  impose 
sanctions  for  violation  of  a  protective 
order  or  a  disclosure  undertaking  by 
issuing  a  letter  of  request  to  charge.  The 
Deputy  Under  Secretary  will  issue  this 
request  instead  of  a  charging  letter 
under  §  356.16  only  if  it  is  determined 
under  §  356.15  that:  (1)  the  charged  or 
affected  party,  while  not  subjected  to 
any  of  the  sanctions  set  forth  under 
§  356.12,  could  be  subjected  to  sanctions 
imposed  by  an  authorized  agency  of 
Canada;  or  (2)  an  authorized  agency  of 
Canada  would  otherwise  be  the  more 
appropriate  forum  for  the  initiation  of  a 
proceeding. 

Section  356.18.  Interim  sanctions  may 
be  imposed  by  the  administrative  law 
judge  if  necessary  to  preserve  the 
interests  of  the  Department,  an 
authorized  agency  of  Canada,  or  others. 
Notice  and  an  opportunity  to  respond 
must  be  provided  to  a  party  against 
whom  interim  sanctions  are  proposed, 
except  for  emergency  interim  sanctions. 
Emergency  interim  sanctions  to  preserve 
the  status  quo  may  be  imposed  for  a  48- 
hour  period.  Emergency  interim 
sanctions  are  similar  to  a  temporary 
restraining  order  and  would  require 
proof  of  irreparable  harm.  The  Deputy 
Under  Secretary  will  provide  the 
Secretariat  notice  concerning  the 
imposition  or  revocation  of  interim 
sanctions  or  emergency  interim 
sanctions. 

Section  356.19.  A  party  may  request  a 
hearing  pursuant  to  paragraph  (4)  of 
section  777(d)  of  the  Act.  The 
Department  can  request  a  hearing  only 
if  a  hearing  is  in  the  interest  of  justice. 
The  Under  Secretary  will  appoint  an 
administrative  law  judge  to  conduct  the 
hearing  and  render  an  initial  decision. 

Section  356.20.  This  section  sets  forth 
procedures  for  discovery.  Voluntary 
discovery  is  encouraged.  The 
administrative  law  judge  may  enforce  a 
proper  discovery  request  and  make  any 
determination  or  enter  any  order  in  the 
proceedings  if  a  party  does  not  comply 
with  the  discovery  order.  In  issuing  a 
discovery  order,  the  administrative  law 
judge  must  consider  the  necessity  to 


protect  proprietary  information  and 
cannot  order  the  release  of  information 
if  improper  dissemination  is  likely  to 
result. 

Section  356.21.  This  section  set  forth 
procedures  for  issuance  of  a  subpoena. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtaining  documents,  papers,  books,  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  The 
authority  to  issue  subpoenas  for  these 
proceedings  is  provided  by  paragraph 
(7)(A)  of  section  777(d)  of  the  Act. 

Section  356.22.  This  section  directs  the 
administrative  law  judge  to  order  the 
parties  to  meet  or  confer  prior  to  an 
administrative  hearing  to  discuss 
simplification  of  issues,  stipulations,  and 
settlements. 

Section  356.23.  Under  this  section, 
there  may  be  hearings  where  witnesses 
present  testimony.  Such  hearings  are  to 
be  held  in  Washington,  DC,  unless 
extraordinary  circumstances  are 
present.  The  administrative  law  judge 
has  all  authority  necessary  to  conduct 
the  hearing,  including  the  authority  to 
exclude  persons  or  seal  the  record  to 
protect  proprietary  information.  The 
rules  of  evidence  prevailing  in  courts  of 
law  shall  not  apply,  and  all  evidentiary 
material  the  administrative  law  judge 
determines  to  be  relevant  and  material 
to  the  proceeding  and  not  unduly 
repetitious  may  be  received  into 
evidence  and  given  appropriate  weight. 

If  testimony  by  a  witness  and  the 
submission  of  real  evidence  is  not 
necessary  in  a  particular  case,  the 
presence  of  the  parties  or  their 
representatives  is  not  necessary  and 
submissions  may  be  through  mailing  or 
otherwise  as  the  administrative  law 
judge  permits.  The  administrative  law 
judge  has  authority  to  establish 
procedures  to  protect  proprietary 
information  from  improper 
dissemination. 

Section  356.24.  This  section  sets  forth 
rules  for  the  Deputy  Under  Secretary  to 
collect  information  from  the  charged  or 
affected  parties  if  no  party  has 
requested  a  hearing. 

Section  356.25.  Witnesses  summoned 
before  the  Department  shall  be  paid  the 
same  fees  and  mileage  that  are  paid 
witnesses  in  the  courts  of  the  United 
States  as  authorized  by  paragraph  (7)(E) 
of  section  777(d)  of  the  Act. 

Section  356.26.  The  administrative  law 
judge,  if  a  hearing  was  requested,  or  the 
Deputy  Under  Secretary  will  issue  an 
initial  decision  based  solely  on  evidence 
received  into  the  record  within  20  days 
of  the  conclusion  of  a  hearing  or  within 
15  days  of  the  date  of  service  of  final 
written  submissions.  The  initial  decision 
must  state  findings  of  fact  and  the 


sanctions  to  be  imposed,  if  any,  which 
may  be  lesser  included  sanctions  from 
those  proposed  but  may  not  be  more 
severe  than  those  proposed.  The  burden 
of  proof  rests  with  the  Department, 
which  must  prove  a  violation  by  a 
preponderance  of  the  evidence.  If  the 
APO  Sanctions  Board  (see  below)  has 
not  issued  a  final  decision  within  60 
days  after  the  initial  decision  is  issued, 
the  latter  becomes  the  final  decision. 

Section  356.27.  The  APO  Sanctions 
Board,  consisting  of  the  Under  Secretary 
for  International  Trade,  the  Under 
Secretary  for  Economic  Affairs,  and  the 
General  Counsel,  or  their  designees,  will 
review  the  initial  decision.  Parties  have 
30  days  in  which  to  submit  comments  on 
the  initial  decision  to  the  Board.  After 
that  time  period  has  expired,  the  Board 
may  issue  a  final  decision  that:  (1) 
Adopts  the  initial  decision  in  whole  or 
in  part;  (2)  differs  from  the  initial 
decision;  or  (3)  remands  the  matter  back 
to  the  administrative  law  judge  or  the 
Deputy  Under  Secretary.  The  final 
decision  must  state  findings  and 
sanctions  if  it  differs  from  the  initial 
decision.  If  there  is  a  finding  of  a 
violation  of  a  protective  order  or 
disclosure  undertaking  and  that 
sanctions  are  to  be  imposed,  that  finding 
must  be  published  in  the  Federal 
Register  and  will  be  provided  to  any 
Federal  agency  likely  to  have  an  interest 
in  the  matter.  If  a  charged  or  affected 
party  is  subjected  to  a  sanction  under 
paragraph  (a)(2)  of  §  356.12,  the  Deputy 
Under  Secretary  will  provide  such 
information  to  the  ethics  panel  or  other 
disciplinary  body  of  the  appropriate  bar 
associations  or  other  professional 
associations. 

Section  356.28.  This  section  provides 
that  the  parties  may  ask  the  APO 
Sanctions  Board  to  reconsider  a  final 
decision.  A  party  must  file  a  motion  for 
reconsideration  with  the  Board  within  30 
days,  or  at  a  later  date  if  material 
evidence  is  discovered  which  was  not 
previously  known. 

Section  356.29.  Proceedings  shall  not 
be  public  until  the  Department  makes  a 
final  decision  under  these  regulations, 
no  longer  subject  to  reconsideration, 
imposing  a  sanction  (except  as  required 
for  notification  of  the  Secretariat  with 
respect  to  interim  sanctions  or 
emergency  interim  sanctions).  If  the 
final  decision  is  not  to  impose  a 
sanction,  proceedings  would  remain 
confidential.  The  public  or  nonpublic 
nature  of  proceedings  which  are  settled 
would  be  dealt  with  in  the  settlement 
itself.  These  provisions  are  consistent 
with  the  approach  taken  by  state  bar 
associations  in  the  conduct  of  attorney 
disciplinary  proceedings. 
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This  section  also  provides  that  the 
charged  party,  but  not  an  affected  party 
[i.e.,  someone  who  may  be  subject  to  the 
proposed  sanctions),  or  the  charged 
party’s  counsel  may  have  access  to 
proprietary  information  involved  in  the 
proceeding  under  protective  order. 
Normally,  such  access  will  be  required  if 
the  charged  party  is  to  have  a 
reasonable  opportunity  to  mount  a 
defense. 

Section  356.30.  Sanctions  may  be 
imposed  for  violations  of  protective 
orders  regarding  privileged  information, 
as  well  as  proprietary  information. 

Administrative  Procedure  Act 

This  interim  rule  is  exempt  from  all 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  including  notice  and  opportunity  to 
comment  and  a  delay  of  the  effective 
date  because  it  implements  Chapter  19 
of  the  Agreement  and  thus  relates  to  a 
foreign  affairs  function  of  the  United 
States. 

Executive  Order  12291 

Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  Regulatory 
Impact  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  The  collections  of  information 
contained  in  these  regulations  occur 
within  the  course  of  ongoing 
investigations  or  actions  initiated  prior 
to  the  determinations  that  are 
reviewable  by  binational  panels  under 
the  Agreement.  Thus  they  are  not 
covered  by  the  Paperwork  Reduction 
Act.  See  5  CFR  1320.3(c). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule  by  section  553  of  the  Administrative 
Procedure  Act  or  by  any  other  law. 
Accordingly,  neither  an  initial  nor  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612  (52  FR  41685,  October  30, 1987). 


Entry  Into  Force 

It  is  anticipated  that  the  Agreement 
will  enter  into  force  on  January  1, 1989. 
The  Office  of  the  United  States  Trade 
Representative  will  confirm  in  a  Federal 
Register  notice  the  precise  date  of  the 
Agreement’s  entry  into  force. 

List  of  Subjects  in  19  CFR  Part  356 

Antidumping,  Canada,  Countervailing 
duty,  Imports,  Judicial  review,  Trade 
agreements. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  Part  356  is  added  to 
read  as  follows: 

PART  356— PROCEDURES  AND  RULES 
FOR  IMPLEMENTING  ARTICLE  1904 
OF  THE  UNITED  STATES-CANADA 
FREE-TRADE  AGREEMENT 

Subpart  A— Scope  and  Definitions 

Sec. 

356.1  Scope. 

356.2  Definitions. 

Subpart  B— Procedures  for  Commencing 
Review  of  Final  Determinationa 

356.3  Filing  and  service  requirements. 

356.4  Notice  of  intent  to  commence  judicial 
review. 

356.5  Request  for  panel  review. 

356.6  Receipt  of  notice  of  scope 
determinations  by  the  government  of 
Canada. 

356.7  Requests  to  determine  when  the 
government  of  Canada  received  notice  of 
a  scope  determination. 

356.8  Continued  suspension  of  liquidation. 

Subpart  C— Proprietary  and  Privileged 
Information 

356.9  Persons  authorized  to  receive 
proprietary  information. 

356.10  Procedures  for  obtaining  access  to 
proprietary  information. 

356.11  Procedures  for  obtaining  access  to 
privileged  information. 

Subpart  D— Violation  of  a  Protective  Order 
or  a  Disclosure  Undertaking 

356.12  Sanctions  for  violation  of  a 
protective  order  or  disclosure 
undertaking. 

356.13  Suspension  of  rules. 

356.14  Report  of  violation  and  investigation. 

356.15  Initiation  of  proceedings. 

356.16  Charging  letter. 

356.17  Request  to  charge. 

356.18  Interim  sanctions. 

356.19  Request  for  a  hearing. 

356.20  Discovery. 

356.21  Subpoenas. 

356.22  Prehearing  conference. 

356.23  Hearing. 

358.24  Proceeding  without  a  hearing. 

356.25  Witnesses. 

356.26  Initial  decision. 

356.27  Final  decision. 

356.28  Reconsideration. 

356.29  Confidentiality. 


Sec. 

356.30  Sanctions  for  violations  of  a 
protective  order  for  privileged 
information. 

Authority:  19  U.S.C.  1516a  and  1677f(d). 

Subpart  A— Scope  and  Definitions 
§  356.1  Scope. 

This  part  sets  forth  procedures  and 
rules  for  the  implementation  of  Article 
1904  of  the  United  States-Canada  Free- 
Trade  Agreement  under  the  Tariff  Act  of 
1930,  as  amended  by  Title  IV  of  the 
United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  1516a  and  1677f(d)). 

§  356.2  Definitions. 

For  purposes  of  this  Part:  (a)  "Act” 
means  the  Tariff  Act  of  1930,  as 
amended; 

(b)  "Administrative  law  judge”  means 
the  person  appointed  under  5  U.S.C. 

3105  who  presides  over  the  taking  of 
evidence  as  provided  by  Subpart  D; 

(c)  "Affected  party”  means  a  party 
against  whom  sanctions  have  been 
proposed  for  alleged  violation  of  a 
protective  order  or  disclosure 
undertaking  but  who  is  not  a  charged 
party; 

(d)  "Agreement”  means  the  Free- 
Trade  Agreement  between  Canada  and 
the  United  States  of  America  entered 
into  between  the  Government  of  Canada 
and  the  Government  of  the  United 
States  of  America,  signed  on  January  2, 
1988; 

(e)  “APO  Sanctions  Board"  means  the 
Administrative  Protective  Order 
Sanctions  Board; 

(f)  "Authorized  agency  of  Canada” 
means  any  Canadian  government 
agency  that  is  authorized  by  Canadian 
law  to  request  the  Department  to  initiate 
proceedings  to  impose  sanctions  alleged 
violation  of  a  disclosure  undertaking; 

(g)  “Binational  panel"  means  a 
binational  panel  established  pursuant  to 
Annex  1901.2  to  Chapter  19  of  the 
Agreement  for  the  purpose  of  reviewing 
a  final  determination; 

(h)  “Canadian  Secretary"  means  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  behalf  of  the 
Secretaiy; 

(i)  "Charged  party"  means  a  person 
who  is  charged  by  the  Deputy  Under 
Secretary  with  violating  a  protective 
order  or  an  undertaking; 

(j)  "Chief  Counsel”  means  the  Chief 
Counsel  for  Import  Administration,  U.S. 
Department  of  Commerce,  or  designee; 

(k)  “Competent  investigating 
authority"  means  the  agency  of  a 
government  that  issued  the  final 
determination  at  issue  which  may  be: 

(l)  In  the  case  of  Canada, 


Federal  Register  /  Vol.  53,  No.  251  /  Friday,  December  30,  1988  /  Rules  and  Regulations  53237 


(1)  The  Canadian  Import  Tribunal,  or 
its  successor,  or 

(ii)  The  Deputy  Minister  of  National 
Revenue  for  Customs  and  Excise  as 
defined  in  the  Special  Import  Measures 
Act,  of  his  successor;  and 

(2)  In  the  case  of  the  United  States, 

(i)  The  International  Trade 
Administration  of  the  United  States 
Department  of  Commerce,  or  its 
successor,  or 

(ii)  The  United  States  International 
Trade  Commission,  or  its  successor. 

(l)  "Court”  means  the  United  States 
Court  of  International  Trade; 

(m)  “Date  of  service"  means,  for 
purposes  of  Subpart  C  only,  the  day  a 
document  is  deposited  in  the  mail  or 
delivered  in  person; 

(n)  “Days”  means  calendar  days, 
except  that  a  deadline  which  falls  on  a 
weekend  or  holiday  shall  be  extended  to 
the  next  working  day; 

(o)  "Department"  means  the  U.S. 
Department  of  Commerce; 

(p)  “Deputy  Under  Secretary”  means 
the  Deputy  Under  Secretary  for 
International  Trade,  U.S.  Department  of 
Commerce; 

(q)  “Director"  means  an  Office 
Director  under  the  Deputy  Assistant 
Secretary  for  Investigations,  U.S. 
Department  of  Commerce,  or  designee,  if 
the  panel  review  is  of  a  final 
determination  by  the  Department  under 
section  751  of  the  Act,  or  an  Office 
Director  under  the  Deputy  Assistant 
Secretary  for  Compliance,  or  designee,  if 
the  panel  review  is  of  a  final 
determination  by  the  Department  under 
section  705(a)  or  735(a)  of  the  Act; 

(r)  "Disclosure  undertaking”  means 
the  Canadian  mechanism  for  protecting 
proprietary  or  privileged  information 
during  proceedings  pursuant  to  Article 
1904  of  the  Agreement,  as  prescribed  by 
section  77.21(2)  of  the  Special  Import 
Measures  Act; 

(s)  "Extraordinary  challenge 
committee”  means  the  committee 
established  pursuant  to  section  407  of 
the  FTA  Act  to  review  decisions  of  a 
panel  or  conduct  of  a  panelist; 

(t)  "Final  determination”  has  the 
meaning  assigned  to  the  term  “final 
determination”  by  Article  1911  of  the 
Agreement  and  includes  a  Canadian 
definitive  decision  within  the  meaning 
of  subsection  77.1(1)  of  the  Special 
Import  Measures  Act; 

(u)  "Lesser-included  sanction"  means 
a  sanction  of  the  same  type  but  of  more 
limited  scope  than  the  proposed 
sanction  for  violation  of  a  protective 
order  or  disclosure  undertaking;  thus,  a 
one-year  bar  on  representation  before 
the  Department  is  a  lesser-included 
sanction  of  a  proposed  seven-year  bar. 


(v)  "Panel  review”  means  review  of  a 
final  determination  pursuant  to  Chapter 
19  of  the  Agreement; 

(w)  "Party  to  the  proceeding”  means  a 
person  that  would  be  entitled,  under 
section  516A  of  the  Act,  to  commence 
proceedings  for  judicial  review  of  a  final 
determination; 

(x)  “Participant”  means  a  party  to  the 
proceeding  that  files  a  Complaint  or  a 
Notice  of  Appearance  in  a  panel  review, 
or  the  Department; 

(y)  “Parties”  means  the  Department 
and  the  charged  party  or  affected  party 
in  an  action  under  Subpart  D; 

(z)  “Person”  means,  for  purposes  of 
Subpart  D,  an  individual,  partnership, 
corporation,  association,  organization, 
or  other  entity; 

(aa)  "Proprietary  information”  means 
information  the  disclosure  of  which  the 
Department  has  decided  is  limited  under 
the  procedures  adopted  pursuant  to 
Article  1904.14  of  the  Agreement, 
including  business  or  trade  secrets; 
production  costs;  terms  of  sale;  prices  of 
individual  sales,  likely  sales,  or  offers; 
names  of  customers,  distributors,  or 
suppliers;  exact  amounts  of  the 
subsidies  received  and  used  by  a 
person;  names  of  particular  persons 
from  whom  proprietary  information  was 
obtained;  and  any  other  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter;  or  information  an  authorized 
agency  of  Canada  has  decided  is  limited 
under  the  procedures  adopted  pursuant 
to  Article  1904.14  of  the  Agreement; 

(bb)  "Protective  order"  means  an 
administrative  protective  order  issued 
by  the  Department  under  19  C.F.R. 
356.10(d)(2)  or  356.11(c)(1); 

(cc)  "Scope  determination”  means  a 
determination  by  the  Department, 
reviewable  under  section 
516A(a)(2)(B)(vi)  of  the  Act,  as  to 
whether  a  particular  type  of 
merchandise  is  within  the  class  or  kind 
of  merchandise  described  in  an  existing 
finding  of  dumping  or  an  antidumping  or 
countervailing  duty  order  covering 
Canadian  merchandise,  or  a 
reconsideration  pursuant  to  subsection 
59(1)  of  the  Special  Import  Measures 
Act; 

(dd)  "Secretariat”  means  the 
Secretariat  established  pursuant  to 
Article  1909  of  the  Agreement  and 
includes  the  Secretariat  sections  located 
in  both  Canada  and  the  United  States; 

(ee)  “Service  address"  means  the 
facsimile  number,  if  any,  and  address 
set  out  by  a  party  to  the  proceeding  as 
the  address  of  counsel  at  which  the 
party  may  be  served,  or.  where  the  party 
is  not  represented  by  counsel,  the 


facsimile  number,  if  any,  and  address  of 
the  party; 

(ff)  "Service  list”  means  the  list 
maintained  by  the  Department  of  parties 
to  the  proceeding; 

(gg)  "Under  Secretary”  means  the 
Under  Secretary  for  International  Trade, 
U.S.  Department  of  Commerce,  or 
designee;  and 

(hh)  “United  States  Secretary”  means 
the  Secretary  of  the  United  States 
section  of  the  Secretariat  and  includes 
any  person  authorized  to  act  on  behalf 
of  the  Secretary. 

Subpart  B — Procedures  for 
Commencing  Review  of  Final 
Determinations 

§  356.3  Filing  and  service  requirements. 

(a)  No  Notice  of  Intent  to  Commence 
Judicial  Review  or  Request  for  Panel 
Review  is  filed  by  a  party  to  the 
proceeding  until  the  original  and  6 
copies  of  the  document  are  received  by 
the  United  States  Secretary  or  the 
Canadian  Secretary  during  normal 
business  hours  of  the  Secretariat  and 
within  the  time  fixed  for  filing. 

(b)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  or  Request 
for  Panel  Review  is  filed  by  a  party  to 
the  proceeding,  the  party  shall  serve  the 
document  on  all  other  parties  to  the 
proceeding  and  the  competent 
investigating  authority,  except  where 
the  document  is  required  to  be  served  by 
the  United  States  Secretary. 

(c)  Service  of  a  document  on  a  party 
to  the  proceeding  may  be  effected  in  the 
following  manner 

(1)  By  delivering  a  copy  of  the 
document  to  the  service  address  of  the 
party  to  the  proceeding; 

(2)  By  sending  a  copy  of  the  document 
to  the  service  address  of  the  party  to  the 
proceeding  by  facsimile  transmission  or 
an  expedited  delivery  courier  or  mail 
service,  such  as  express  mail;  or 

(3)  By  personal  service  on  the  party  to 
the  proceeding. 

(d)  Service  of  a  document  on  the 
competent  investigating  authority  may 
be  effected  in  any  manner  provided  in 
paragraph  (c)  of  this  section,  when  made 
on  the  General  Counsel  of  the  competent 
investigating  authority. 

(e)  A  certificate  of  service  or 
certificate  of  receipt  shall  appear  on,  or 
be  affixed  to,  the  documents  referred  to 
in  paragraph  (a). 

(f)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  or  a  Request 
for  Panel  Review  is  served  by  an 
expedited  delivery  courier  or  mail 
service,  the  date  of  service  set  out  in  the 
certificate  of  service  shall  be  the  day  on 
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which  the  document  is  consigned  to  the 
couner  service  or  mailed. 

(g) (1)  The  normal  business  hours 
during  which  the  offices  of  the  United 
States  section  of  the  Secretariat  shall  be 
open  to  the  public  are  9:00  a.m.  to  5:00 
p.m.  each  weekday  except  for  legal 
holidays  of  the  United  States  section  of 
the  Secretariat,  as  defined  in  the  rules  of 
procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement. 

(2)  The  normal  business  hours  during 
which  the  offices  of  the  Canadian 
section  of  the  Secretariat  shall  be  open 
to  the  public  are  9:00  a.m.  to  5:00  p.m. 
each  weekday  except  for  legal  holidays 
of  the  Canadian  section  of  die 
Secretariat,  as  defined  in  the  rules  of 
procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement. 

(h) (1)  The  United  States  section  of  the 
Secretariat  is  located  at  Room  4012,  U.S. 
Department  of  Commerce,  Pennsylvania 
Ave.  at  14th  Street,  NW.,  Washington, 
D.C.  20230. 

(2)  The  Canadian  section  of  the 
Secretariat  is  located  at  P.O.  Box  1711, 
Ottawa,  Ontario,  Canada  K1P5R5. 

§  356.4  Notice  of  intent  to  commence 
iudlcial  review. 

(a)  Where  a  party  to  the  proceeding 
intends  to  commence  judicial  review  of 
a  final  determination  in  the  Court,  the 
party  shall  serve  a  Notice  of  Intent  to 
Commence  Judicial  Review  on 

(1)  The  United  States  Secretary  and 
the  Canadian  Secretary; 

(2)  The  competent  investigating 
authority;  and 

(3)  All  parties  to  the  proceeding. 

(b)  Every  Notice  of  Intent  to 
Commence  Judicial  Review  referred  to 
in  paragraph  (a)  of  this  section  shall 
include  the  following  information: 

(1)  The  name  and  service  address  of 
the  party  to  the  proceeding  filing  the 
Notice; 

(2)  The  name  and  telephone  number  of 
the  counsel  for  the  party  to  the 
proceeding  or,  where  the  party  is  not 
represented  by  counsel,  the  telephone 
number  of  the  party; 

(3)  The  title  of  the  final  determination 
for  which  judicial  review  is  sought,  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  published  in  the 
Federal  Register;  and 

(4)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

(c)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  be  deemed  to  be 
timely  filed  if  a  Notice  in  compliance  - 
with  these  regulations  is  delivered  no 
later  than  20  days  after 


(1)  The  date  the  final  determination 
was  published  in  the  Federal  Register;  or 

(2)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

§  356.5  Request  for  panel  review. 

(a)  Only  a  party  to  the  proceeding 
may  request  binational  panel  review  of 
a  final  determination.  To  make  such  a 
request,  a  party  must  file  a  Request  for 
Panel  Review  with  the  United  States 
Secretary  no  later  than  the  date  that  is 
30  days  after: 

(1)  The  date  the  final  determination 
was  published  in  the  Federal  Register  or 
Canada  Gazette;  or 

(2)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  government  of  the  other  country. 

(b)  Receipt  of  a  request  in  compliance 
with  these  rules  by  the  United  States 
Secretary  shall  be  deemed  to  be  a 
request  for  binational  panel  review 
within  the  meaning  of  section  516A(g)(8) 
of  the  Act. 

(c)  A  Request  for  Panel  Review  shall 
contain  the  following  information: 

(1)  The  name  and  service  address  of 
the  party  to  the  proceeding  requesting 
panel  review; 

(2)  The  name  and  telephone  number  of 
the  counsel  for  the  party  to  the 
proceeding  or,  where  the  party  is  not 
represented  by  counsel,  the  telephone 
number  of  the  party; 

(3)  The  title  of  the  final  determination 
for  which  panel  review  is  requested,  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  published  in  the 
Federal  Register  or  Canada  Gazette; 

(4)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  has  been 
served  and  the  sole  reason  that  the 
Request  for  Panel  Review  is  made  is  to 
require  review  of  the  final  determination 
by  a  panel,  a  statement  to  that  effect; 

(5)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  government  of  the  other  country; 
and 

(6)  The  service  list 

(d)  Where  a  party  to  the  proceeding 
files  a  Request  for  Panel  Review  with 
the  Canadian  Secretary,  the  United 
States  Secretary  shall  serve  a  copy  of 
the  request  on 

(1)  Any  other  party  to  the  proceeding; 
and 

(2)  The  competent  investigating 
authority. 


§  356.6  Receipt  of  notice  of  scope 
determination  by  the  government  of 
Canada. 

(a)  Where  the  Department  has  made  a 
scope  determination,  notice  of  such 
determination  shall  be  deemed  received 
by  the  Government  of  Canada  when  a 
certified  copy  of  the  determination  is 
delivered  to  the  Chancery  of  the 
Embassy  of  Canada  during  its  normal 
business  hours. 

(b)  Where  feasible,  the  Department,  or 
an  agent  therefor,  will  obtain  a 
certificate  of  receipt  signed  by  a  person 
authorized  to  accept  delivery  of 
documents  to  the  Embassy  of  Canada 
acknowledging  receipt  of  the  scope 
determination.  The  certificate  will 
describe  briefly  the  document  being 
delivered  to  the  Embassy  of  Canada, 
state  the  date  and  time  of  receipt,  and 
include  the  name  and  title  of  the  person 
who  signs  the  certificate.  The  certificate 
will  be  retained  by  the  Department  in  its 
public  files  pertaining  to  the  scope 
determination  at  issue. 

§  356.7  Request  to  determine  when  the 
government  of  Canada  received  notice  of  a 
scope  determination. 

(a)  Pursuant  to  section  516A(g)(10)  of 
the  Act,  any  party  to  the  proceeding 
may  request  in  writing  from  the 
Department  the  date  on  which  the 
Government  of  Canada  received  notice 
of  a  scope  determination  made  by  the 
Department. 

(b)  A  request  shall  be  made  by  filing  a 
written  request  and  five  copies  thereof 
with  the  U.S.  Department  of  Commerce, 
Import  Administration,  Room  B-099, 

14th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230,  containing 
the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  the  counsel  for  the  party  to 
the  proceeding  filing  the  request;  and 

(2)  The  title  and  the  case  number 
assigned  by  the  Department  for  the 
antidumping  or  countervailing  duty 
proceeding  in  which  the  scope 
determination  in  question  was  made. 

(c)  The  Department  will  respond  to 
the  request  referred  to  in  paragraph  (b) 
within  five  business  days  of  receipt. 

§  356.8  Continued  suspension  of 
liquidation. 

(a)  In  General.  In  the  case  of  an 
administrative  determination  specified 
in  clause  (iii)  or  (vi)  of  section 
516A(a)(2)(B)  of  the  Act  and  involving 
Canadian  merchandise,  the  Department 
shall  not  order  liquidation  of  entries  of 
merchandise  covered  by  such  a 
determination  until  the  forty-first  day 
after  the  date  of  publication  of  the 
notice  described  in  clause  (iii)  or  receipt 
of  the  determination  described  in  clause 
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(vi),  as  appropriate.  If  requested,  the 
Department  will  order  the  continued 
suspension  of  liquidation  of  such  entries 
in  accordance  with  the  terms  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  Eligibility  to  Request  Continued 
Suspension  of  Liquidation.  (1)  A 
participant  in  a  binational  panel  review 
that  was  a  domestic  party  to  the 
proceeding,  as  described  in  section 
771(9)  (C),  (D),  (E),  (F),  or  (G)  of  the  Act, 
may  request  continued  suspension  of 
liquidation  of  entries  of  merchandise 
covered  by  the  administrative 
determination  under  review  by  the  panel 
and  that  would  be  affected  by  the  panel 
review. 

(2)  A  participant  in  a  binational  panel 
review  that  was  a  party  to  the 
proceeding,  as  described  in  section 
771(9)(A)  of  the  Act,  may  request 
continued  suspension  of  liquidation  of 
the  merchandise  which  it  manufactured, 
produced,  exported,  or  imported  and 
which  is  covered  by  the  administrative 
determination  under  review  by  the 
panel. 

(c)  A  request  for  continued  suspension 
of  liquidation  must  include: 

(1)  The  name  of  the  final 
determination  subject  to  binational 
panel  review  and  the  case  number 
assigned  by  the  Department; 

(2)  The  caption  of  the  binational  panel 
proceeding; 

(3)  The  name  of  the  requesting 
participant; 

(4)  The  requestor’s  status  as  a  party  to 
the  proceeding  and  as  a  participant  in 
the  binational  panel  review;  and 

(5)  The  specific  entries  to  be 
suspended  by  name  of  manufacturer, 
producer,  exporter,  or  U.S.  importer. 

(d)  Filing  and  Service.  (1)  A  Request 
for  Continued  Suspension  of  Liquidation 
must  be  filed  with  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  Pennsylvania  Avenue  at 
14th  Street,  NW.,  Washington,  DC  20230, 
no  earlier  than  the  date  on  which  the 
first  request  for  binational  panel  review 
is  filed  and  no  later  than  ten  days  after 
the  expiration  of  the  period  provided  in 
§  356.5(a)  of  these  rules  for  filing  a 
Request  for  Panel  Review.  The  envelope 
and  the  first  page  of  the  request  must  be 
marked:  Panel  Review — Request  for 
Continued  Suspension  of  Liquidation. 

(2)  The  requesting  party  shall  serve  a 
copy  of  the  Request  for  Continued 
Suspension  of  Liquidation  on  the  United 
States  Secretary  and  all  parties  to  the 
proceeding  included  on  the  service  list. 
No  request  will  be  accepted  unless  a 
certificate  of  service  is  attached 
indicating  that  proper  service  has  been 
made. 


(e)  Termination  of  Continued 
Suspension.  Upon  the  Department’s 
determination  that  panel  review, 
including  any  panel  review  of  remand 
determinations  and  any  review  by  an 
extraordinary  challenge  committee  has 
been  concluded,  the  Department  will 
order  liquidation  of  entries  the 
suspension  of  which  was  continued 
pursuant  to  this  section. 

Subpart  C— Proprietary  and  Privileged 
Information 

§  356.9  Persons  authorized  to  receive 
proprietary  information. 

Persons  in  paragraphs  (a),  (d)  and  (e) 
of  this  section  shall,  and  persons  in 
paragraphs  (b)  and  (c)  of  this  section 
may,  be  authorized  by  the  Department 
to  receive  access  to  proprietary 
information  if  they  comply  with  these 
regulations  and  such  other  conditions 
imposed  upon  them  by  the  Department; 

(a)  The  members  of,  and  appropriate 
staff  of,  a  binational  panel  or 
extraordinary  challenge  committee; 

(b)  Counsel  to  participants  in  panel 
reviews  and  professionals  retained  by, 
or  under  the  direction  or  control  of  such 
counsel,  provided  that  the  counsel  or 
professional  does  not  participate  in 
competitive  decision-making  activity 
(such  as  advice  on  production,  sales, 
operations,  or  investments,  but  not  legal 
advice)  for  the  participant  represented 
or  for  any  person  who  would  gain 
competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought; 

(c)  Other  persons  who  are  retained  or 
employed  by  and  under  the  direction  or 
control  of  a  counsel  or  professional, 
panelist,  or  committee  members  who 
has  been  issued  a  protective  order,  such 
as  paralegals,  law  clerks,  and 
secretaries,  if  such  other  persons  are 

(1)  Not  involved  in  the  competitive 
decision-making  of  a  participant  to  the 
panel  review  or  for  any  person  who 
would  gain  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought;  and 

(2)  Have  agreed  to  be  bound  by  the 
terms  set  forth  on  the  application  for 
protective  order  of  the  counsel  or 
professional,  panelist,  or  committee 
member; 

(d)  The  Secretaries  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat  and  persons  retained  or 
employed  by  the  Secretaries,  including 
court  reporters  hired  by  the  Secretariat 
to  transcribe  panel  reviews;  and 

(e)  Such  officials  of  the  United  States 
government  as  the  United  States  Trade 
Representative  informs  the  Department 
require  access  to  proprietary 
information  for  the  purpose  of 


evaluating  whether  the  United  States 
should  seek  an  extraordinary  challenge 
committee  review  of  a  panel 
determination. 

I 

§  356.10  Procedures  for  obtaining  access 
to  proprietary  Information. 

(a)  Persons  Who  Must  File  an 
Application  for  Disclosure  Under 
Protective  Order.  In  order  to  be 
permitted  access  to  proprietary 
information  in  the  administrative  record 
of  a  final  determination  under  review  by 
a  panel,  all  persons  described  in  §  356.9 
(a),  (b),  (d),  or  (e)  shall  file  an 
application  for  a  protective  order. 

(b)  Procedures  for  Applying  for  a 
Protective  Order. — (1)  Contents  of 
Applications,  (i)  The  Department  will 
adopt  from  time  to  time  forms  for 
submitting  applications  for  disclosure  of 
proprietary  information  pursuant  to  a 
protective  order  that  incorporate  the 
terms  of  this  rule. 

(ii)  Such  forms  will  require  the 
applicant  to  submit  a  personal  sworn 
statement  stating,  in  addition  to  such 
other  terms  as  the  Department  may 
require,  that  the  applicant  shall: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to  the 
applicant,  to  any  person  other  than  (J) 
an  official  of  the  Department  involved  in 
the  particular  panel  review  in  which  the 
proprietary  information  is  part  of  the 
administrative  record,  (2)  the  person 
from  whom  the  information  was 
obtained,  (5)  a  person  who  has  been 
granted  access  to  the  proprietary 
information  at  issue  under  section  356.9. 
and  ( 4 )  a  person  employed  and  under 
the  direction  or  control  of  a  counsel  or 
professional,  panelist,  or  committee 
member  who  has  been  issued  a 
protective  order,  such  as  a  paralegal, 
law  clerk,  or  secretary  if  such  person  (/) 
is  not  involved  in  competitive  decision¬ 
making  for  a  party  to  the  panel  review 
of  for  any  person  that  would  gain 
competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought,  and  (ii)  has  agreed 
to  be  bound  by  the  terms  set  forth  in  the 
application  for  protective  order  by  the 
counsel,  professional,  panelist,  or 
committee  member; 

(B)  Not  use  any  of  the  proprietary 
information  not  otherwise  available  to 
the  applicant  for  purposes  other  than 
proceedings  pursuant  to  Article  1904  of 
the  Agreement;  and 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  protective 
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order  and  all  other  documents 
containing  the  proprietary  information 
(such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  the 
protective  order). 

(D)  The  sworn  statement  referred  to  in 
§  356.10(b)  shall  include  an 
acknowledgement  by  the  person 
providing  it  that  breach  thereof  may 
subject  the  signatory  to  sanctions  under 
§  356.12. 

(2)  Timing  of  Applications.  Any 
person  described  in  §  356.9(a)  may  file 
an  application  for  disclosure  under 
protective  order  after  a  Notice  of 
Request  for  Panel  Review  has  been  filed 
with  the  Secretariat.  Any  person 
described  in  $  356.9(b)  may  file  at  the 
time  that  person  files  a  Complaint  or  a 
Notice  of  Appearance.  Any  person 
described  in  §  356.9(d)  may  file  an 
application  at  any  time.  Any  person 
described  in  §  356.9(e)  shall  submit  an 
application  for  filing  by  the  United 
States  Trade  Representative  along  with 
notification  to  the  Department 

(3)  Service  of  Applications,  (i) 
Applications  of  Persons  Described  in 
§  356.9(b).  If  a  person  described  in 
paragraph  (b)  of  section  356.9  files  an 
application  before  the  date  on  which 
notices  of  appearance  must  be  filed  in 
the  panel  review,  such  person  shall 
concurrently  serve  four  copies  of  such 
application  on  the  United  States 
Secretary  and  one  copy  on  each  person 
listed  on  the  service  list.  If  the 
application  is  filed  after  the  deadline  for 
filing  a  Notice  of  Appearance,  such 
person  shall  serve  four  copies  of  the 
application  on  the  United  States 
Secretary  and  one  copy  on  each 
participant  in  the  panel  review. 

(ii)  Applications  of  Persons  Described 
in  Sections  356.9(a),  (d),  and  (e).  Any 
person  described  in  paragraph  (a),  (d), 
or  (e)  of  §  356.9  who  files  an  application 
with  the  Department  shall  file  four 
copies  with  the  United  States  section  of 
the  Secretariat,  for  placement  in  die 
public  inspection  files  of  die  United 
States  and  Canadian  sections  of  the 
Secretariat. 

(iii)  Method  of  Service.  Service  of  an 
application  may  be  effected  by  personal 
service  or  sending  a  copy  of  the 
document  by  facsimile,  express  mail,  or 
by  an  expedited  courier  service. 

(4)  Release  to  Employees  of  Panelists, 
Committee  Members,  and  Counsel  or 
Professionals.  A  person  described  in 
paragraph  (c)  of  |  356.9,  including  a 
paralegal,  law  cleric,  or  secretary,  may 
be  permitted  access  to  proprietary 
information  disclosed  under  protective 
order  by  die  counsel  or  professional 
panelist  or  committee  member  who 
retains  or  employs  such  person,  if  such 
person  has  agreed  to  the  terms  of  the 


protective  order  issued  to  the  counsel  or 
professional,  panelist,  or  committee 
member,  by  signing  and  dating  a 
completed  copy  of  the  application  for 
protective  order  of  the  representative 
panelist  or  committee  member  in  the 
location  indicated  in  that  application; 

(5)  Counsel  or  Professional  Who 
Retains  Access  to  Proprietary 
Information  Under  a  Protective  Order 
Issued  During  the  Administrative 
Proceeding.  Any  Counsel  or  professional 
who  has  been  granted  access  to 
proprietary  information  under  protective 
order  during  an  administrative 
proceeding  that  resulted  in  a  final 
determination  that  becomes  the  subject 
of  panel  review  may,  if  permitted  by  the 
terms  of  the  protective  order  previously 
issued  by  the  Department,  retain  such 
information  until  the  applicant  receives 
a  protective  order  under  this  Part. 

(c)  Issuance  of  a  Protective  Order  to 
Persons  Described  in  Section  356.9  (a), 
(d),  and  (e) — (1)  Issuance  to  Persons 
Described  in  §  356.9  (a)  and  (d).  (i)  Upon 
receipt  by  the  Department  of  an 
application  from  a  person  described  in 
paragraph  (a)  or  (d)  of  §  356.9,  the 
Department  will  issue  a  protective  order 
authorizing  disclosure  of  proprietary 
information  included  in  the 
administrative  record  of  the  final 
determination  that  is  the  subject  of  the 
panel  review  at  issue. 

(ii)  Any  panelist  to  whom  the 
Department  issues  a  protective  order 
must  countersign  the  protective  order, 
return  one  copy  of  the  countersigned 
protective  order  to  the  Department,  and 
file  four  copies  with  the  United  States 
section  of  the  Secretariat. 

(iii)  When  the  Department  issues  a 
protective  order  to  any  person  described 
in  paragraph  (a)  of  §  356.9,  other  than  a 
panelist,  that  person  shall  file  four 
copies  with  the  United  States  section  of 
the  Secretariat 

(2)  Issuance  to  Persons  Described  in 
§  356.9(e).  Upon  receipt  by  the 
Department  from  the  United  States 
Trade  Representative  of  applications 
from  persons  requiring  access  to 
proprietary  information  for  the  purpose 
of  evaluating  whether  the  United  States 
should  request  an  extraordinary 
challenge  committee,  the  Department 
will  issue  a  protective  order  authorizing 
disclosure  of  proprietary  information 
included  in  die  record  of  the  panel 
review  at  issue. 

(3)  The  terms  and  obligations  of  any 
protective  order  issued  under  this 
paragraph  will  be  the  same  as  those 
established  in  S  356.10(b)(1). 

(d)  Consideration  of  Applications 
from  Counsel  or  Professionals — (1) 
Opportunity  to  Object  to  Disclosure  to 
Persons  Described  in  §  356.9  (b)  or  (c). 


The  Department  will  not  rule  on  an 
application  for  a  protective  order  filed 
by  a  counsel  or  professional  until  ten 
days  after  the  request  is  filed,  unless 
there  is  compelling  need  to  rule  more 
expeditiously.  Unless  the  Department 
has  indicated  otherwise,  any  person 
may  file  an  objection  to  the  application 
within  seven  days  of  filing  of  the 
application.  Any  such  objection  shall 
state  the  specific  reasons  in  the  view  of 
such  person  why  the  application  should 
not  be  granted.  One  copy  of  the 
objection  shall  be  served  on  the 
applicant  and  on  all  persons  who  were 
served  with  the  application.  Service 
shall  be  facsimile,  express  mail,  or  by 
any  expedited  courier  service.  Any  reply 
to  an  objection  will  be  considered  if  it  is 
filed  before  the  Department  renders  a 
decision. 

(2)  Approval  of  the  Applications.  If 
appropriate,  the  Department  will  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  an 
applicant  and  will  serve  a  copy  of  the 
protective  order  on  the  submitter  of  the 
proprietary  information. 

(3)  Denial  of  the  Application.  If  the 
Department  denies  an  application,  it 
shall  issue  a  letter  notifying  the 
applicant  of  its  decision  and  the  reasons 
therefor,  and  will  serve  a  copy  of  the 
letter  on  the  submitter  of  the  proprietary 
information. 

(4)  Service  of  a  Protective  Order.  If 
the  Department  issues  a  protective  order 
to  a  person  pursuant  to  paragraph  (d)(2) 
of  this  section,  such  person  shall 
immediately  file  four  copies  of  the 
protective  order  with  the  United  States 
Secretariat  and.  as  soon  as  the  deadline 
for  the  filing  of  Notices  of  Appearances 
has  passed  in  the  appropriate  panel 
review,  shall  serve  a  copy  of  that  order 
upon  all  participants  in  that  review. 
Service  upon  the  Secretariat  and  the 
participants  may  be  effected  by  any 
means  permitted  by  the  rules  of 
procedure  adopted  by  the  United  States 
and  Canada  to  implement  Article  1904 
of  the  Agreement 

(f)  Modification  or  Revocation  of 
Protective  Orders.  (1)  If  any  person 
believes  that  changed  conditions  of  fact 
or  law,  or  the  public  interest,  may 
require  that  a  protective  order  issued 
pursuant  to  this  Part  be  modified  or 
revoked,  in  whole  or  in  part  such  person 
may  so  inform  the  Department.  The 
motion  shall  state  the  changed 
circumstances  warranting  such  action 
and  shall  include  materials  and 
argument  in  support  thereof.  Such 
motion  shall  be  served  by  the  movant 
upon  the  person  to  whom  the  Protective 
Order  was  issued.  Responses  to  the 
motion  may  be  filed  within  20  days  after 
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the  motion  is  filed  unless  the 
Department  indicates  otherwise.  The 
Department  may  also  consider  such 
action  sua  sponte. 

§  356. 1 1  Procedures  for  obtaining  access 
to  privileged  information. 

(a)  Persons  Who  May  Apply  For 
Access  to  Privileged  Information  Under 
Protective  Order.  (1)  Panelists.  If  a 
panel  decides  that  in  camera 
examination  of  a  document  containing 
privileged  information  in  an 
administrative  record  is  necessary  in 
order  for  the  panel  to  determine  whether 
the  document,  or  portions  thereof, 
should  be  disclosed  under  a  Protective 
Order  for  Privileged  Information  to 
counsel  or  professionals  retained  by  or 
under  the  direction  or  control  of  counsel, 
each  panelist  who  is  to  conduct  the  in 
camera  review,  pursuant  to  the  rules  of 
procedure  adopted  by  the  United  States 
and  Canada  to  implement  Article  1904 
of  the  Agreement,  shall  file  an 
application  for  disclosure  of  the 
privileged  information  under  Protective 
Order  for  Privileged  Information  with 
the  Department. 

(2)  Designated  Officials  of  the  United 
States  Government.  Where,  in  the 
course  of  a  panel  review,  the  panel  has 
reviewed  privileged  information  under  a 
Protective  Order  for  Privileged 
Information,  and  the  issue  to  which  such 
information  pertains  is  relevant  to  the 
evaluation  of  whether  the  United  States 
should  request  an  extraordinary 
challenge  committee,  each  official  of  the 
United  States  government  whom  the 
United  States  Trade  Representative 
informs  the  Department  requires  access 
for  the  purpose  of  such  evaluation  shall 
file  an  application  for  a  Protective  Order 
for  Privileged  Information. 

(3)  Members  of  an  Extraordinary 
Challenge  Committee.  Where  an 
extraordinary  challenge  record  contains 
privileged  information  and  a  Protective 
Order  for  Privileged  Information  was 
issued  to  counsel  or  professionals 
representing  participants  in  the  panel 
review  at  issue,  each  member  of  the 
extraordinary  challenge  committee  shall 
file  an  application  for  a  Protective  Order 
for  Privileged  Information. 

(4)  Other  Designated  Persons.  If  the 
panel  decides,  in  accordance  with  the 
rules  of  procedure  adopted  by  the 
United  States  and  Canada  to  implement 
Article  1904  of  the  FT  A,  that  disclosure 
of  a  document  containing  privileged 
information  is  appropriate,  any  person 
identified  in  such  a  decision  as  entitled 
to  release  under  Protective  Order  for 
Privileged  Information,  e.g.,  counsel  or  a 
professional  under  the  direction  or 
control  of  counsel,  Secretariat 
personnel,  or  a  member  of  the  staff  of 


the  panel,  shall  file  an  application  for 
release  under  Protective  Order  for 
Privileged  Information  with  the 
Department. 

(b)  Contents  of  Applications  for 
Release  Under  Protective  Order  for 
Privileged  Information.  (1)  The 
Department  will  adopt  from  time  to  time 
forms  for  submitting  applications  for 
disclosure  of  privileged  information 
pursuant  to  a  Protective  Order  for 
Privileged  Information  that  incorporate 
the  terms  of  this  rule. 

(2)  Such  forms  shall  require  the 
applicant  for  release  of  privileged 
information  under  Protective  Order  for 
Privileged  Information  to  submit  a 
personal  sworn  statement  stating,  in 
addition  to  such  other  conditions  as  the 
Department  may  require,  that  the 
applicant  will: 

(i)  Not  disclose  any  privileged 
information  obtained  under  protective 
order  to  any  person  other  than 

(A)  Officials  of  the  Department 
involved  in  the  particular  panel  review 
in  which  the  privileged  information  is 
part  of  the  record; 

(B)  A  person  who  has  furnished  a 
similar  application  and  been  issued  a 
Protective  Order  for  Privileged 
Information  concerning  the  privileged 
information  at  issue; 

(C)  Such  officials  of  the  United  States 
government  as  the  United  States  Trade 
Representative  informs  the  Department 
require  access  to  privileged  information 
for  the  purpose  of  evaluating  whether 
the  United  States  should  seek  an 
extraordinary  challenge  committee;  and 

(D)  A  person  retained  or  employed  by 
a  representative  or  panelist  who  has 
been  issued  a  Protective  Order  for 
Privileged  Information,  such  as  a 
paralegal,  law  clerk,  or  secretary,  if  such 
person  has  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
Protective  Order  for  Privileged 
Information  of  the  counsel,  professional 
or  panelist  by  signing  and  dating  the 
completed  application  of  the  counsel, 
professional  or  panelist  on  the  location 
indicated  that  application. 

(ii)  Use  such  information  solely  for 
purposes  of  the  proceedings  under 
Article  1904  of  Agreement;  and 

(iii)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  to  return 
to  the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  Protective 
Order  for  Privileged  Information  and  all 
other  documents  containing  the 
privileged  information  (such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  the 
Protective  Order  for  Privileged 
Information). 


(3)  The  sworn  statement  referred  to  in 
section  356.11(b)  shall  include  an 
acknowledgement  by  the  person 
providing  it  that  breach  thereof  may 
subject  the  signatory  to  sanctions  under 
sections  356.12  and  356.30. 

(c)  Issuance  of  Protective  Orders  for 
Privileged  Information.  Upon  receipt  of 
an  application  for  protective  order  under 
this  section,  the  Department  shall  issue 
a  protective  order. 

(d)  Service  of  Protective  Order  for 
Privileged  Information.  (1)  If  the 
Department  issues  a  Protective  Order 
for  Privileged  Information  to  a  counsel 
or  professional,  such  person  shall 
immediately  file  four  copies  of  the 
application  and  Protective  Order  for 
Privileged  Information  with  the  United 
States  section  of  the  Secretariat  and,  as 
soon  as  the  deadline  for  the  filing  of  a 
Notice  of  Appearance  has  passed  in  the 
appropriate  panel  review,  shall  serve  a 
copy  of  that  application  and  order  upon 
all  participants  in  the  panel  review. 

(2)  If  the  Department  issues  a 
Protective  Order  for  Privileged 
Information  to  any  person  described  in 
paragraph  (a)  or  (d)  of  section  356.9, 
such  person  shall  file  four  copies  of  the 
application  and  Protective  Order  for 
Privileged  Information  with  the  United 
States  section  of  the  Secretariat. 

(e)  Modification  or  Revocation  of 
Protective  Order  for  Privileged 
Information.  If  any  person  believes  that 
changed  conditions  of  fact  or  law,  or  the 
public  interest,  require  that  a  Protective 
Order  for  Privileged  Information  be 
modified  or  revoked,  in  whole  or  in  part, 
such  person  may  file  with  the 
Department  a  motion  requesting  such 
relief.  The  motion  shall  state  the 
changes  desired  and  the  changed 
circumstances  warranting  such  action 
and  shall  include  materials  and 
argument  in  support  thereof.  Such 
motion  shall  be  served  by  the  movant 
upon  the  person  to  whom  the  Protective 
Order  for  Privileged  Information  was 
issued.  Responses  to  the  motion  may  be 
filed  within  20  days  after  the  motion  is 
filed  unless  the  Department  indicates 
otherwise.  The  Department  may  also 
consider  such  action  sua  sponte. 

Subpart  D— Violation  of  a  Protective 
Order  or  a  Disclosure  Undertaking 

§  356.12  Sanctions  for  Violation  of  a 
protective  order  or  disclosure  undertaking. 

(a)  A  person  determined  under  this 
Part  to  have  violated  a  protective  order 
or  a  disclosure  undertaking  may  be 
subjected  to  any  or  all  of  the  following 
sanctions: 
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(1)  Liable  to  the  United  States  for  a 
civil  penalty  not  to  exceed  $100,000  for 
each  violation; 

(2)  Barred  from  appearing  before  the 
Department  to  represent  another  for  a 
designated  time  period  from  the  date  of 
publication  in  the  Federal  Register  or 
Canada  Gazette  of  a  notice  that  a 
violation  has  been  determined  to  exist; 

(3)  Denied  access  to  proprietary 
information  for  a  designated  time  period 
from  the  date  of  publication  in  the 
Federal  Register  or  Canada  Gazette  of  a 
notice  that  a  violation  has  been 
determined  to  exist; 

(4)  Other  appropriate  administrative 
sanctions,  including  striking  from  the 
record  of  the  panel  review  any 
information  or  argument  submitted  by, 
or  on  behalf  of,  the  violating  party  or  the 
party  represented  by  the  violating  party; 
terminating  any  proceeding  then  in 
progress;  or  revoking  any  order  then  in 
effect;  and 

(5)  Required  to  return  material 
previously  provided  by  the  investigating 
authority,  and  all  other  materials 
containing  the  proprietary  information, 
such  as  briefs,  notes  or  charts  based  on 
any  such  information  received  under  a 
protective  order  or  a  disclosure 
undertaking. 

(b)(1)  The  firm  of  which  a  person 
determined  to  have  violated  a  protective 
order  or  a  disclosure  undertaking  is  a 
partner,  associate,  or  employee;  any 
partner,  associate,  employer,  or 
employee  of  such  person;  and  any 
person  represented  by  such  person  may 
be  barred  from  appearing  before  the 
Department  for  a  designated  time  period 
from  the  date  of  publication  in  the 
Federal  Register  or  Canada  Gazette  of 
notice  that  a  violation  has  been 
determined  to  exist  or  may  be  subjected 
to  the  sanctions  set  forth  in  paragraph 

(a)  of  this  section  as  appropriate. 

(2)  Each  person  against  whom 

sanctions  are  proposed  under  paragraph 

(b) (1)  of  this  section  is  entitled  to  all  the 
administrative  rights  set  forth  in  this 
Subpart  separately  and  apart  from  rights 
provided  to  a  person  subject  to 
sanctions  under  paragraph  (a),  including 
the  right  to  a  charging  letter,  right  to 
representation,  and  right  to  a  hearing, 
but  subject  to  joinder  or  consolidation 
by  the  administrative  law  judge  under 
section  356.23(b). 

§  356.13  Suspension  of  rules. 

Upon  request  by  the  Deputy  Under 
Secretary,  a  charged  or  affected  party, 
or  the  APO  Sanctions  Board,  the 
administrative  law  judge  may  modify  or 
waive  any  rule  in  this  Subpart  upon 
determining  that  no  party  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 


thereby  be  served  and  upon  notice  to  all 
parties. 

§  356.14  Report  of  violation  and 
Investigation. 

(a)  An  employee  of  the  Department  or 
any  other  person  who  has  information 
indicating  that  the  terms  of  a  protective 
order  or  a  disclosure  undertaking  have 
been  violated  will  provide  the 
information  to  a  Director  or  the  Chief 
Counsel. 

(b)  Upon  receiving  information  which 
indicates  that  a  person  may  have 
violated  the  terms  of  a  protective  order 
or  an  undertaking,  the  Director  will 
conduct  an  investigation  concerning 
whether  there  was  a  violation  of  a 
protective  order  or  a  disclosure 
undertaking,  and  who  was  responsible 
for  the  violation,  if  any.  For  purposes  of 
this  Subpart,  the  Director  will  be 
supervised  by  the  Deputy  Under 
Secretary  with  guidance  from  the  Chief 
Counsel.  The  Director  will  conduct  an 
investigation  only  if  the  information  is 
received  within  30  days  after  the  alleged 
violation  occurred  or,  as  determined  by 
the  Director,  could  have  been 
discovered  through  the  exercise  of 
reasonable  and  ordinary  care. 

(c)  The  Director  will  provide  a  report 
of  the  investigation  to  the  Deputy  Under 
Secretary,  after  review  by  the  Chief 
Counsel,  no  later  than  180  days  after 
receiving  information  concerning  a 
violation.  Upon  the  Director’s  request, 
and  if  extraordinary  circumstances 
exist,  the  Deputy  Under  Secretary  may 
grant  the  Director  up  to  an  additional 
180  days  to  conduct  the  investigation 
and  submit  the  report. 

(d)  The  following  examples  of  actions 
that  constitute  violations  of  an 
administrative  protective  order  shall 
serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  These 
examples  do  not  represent  an 
exhaustive  list.  Evidence  that  one  of  the 
acts  described  in  the  guidelines  has 
been  committed,  however,  shall  be 
considered  by  the  Director  as 
reasonable  cause  to  believe  a  person 
has  violated  a  protective  order  within 
the  meaning  of  §  536.15. 

(1)  Disclosure  of  proprietary 
information  to  any  person  not  granted 
access  to  that  information  by  protective 
order,  including  an  official  of  the 
Department  or  member  of  the 
Secretariat  staff  not  directly  involved 
with  the  panel  review  pursuant  to  which 
the  proprietary  information  was 
released,  an  employee  of  any  other 
United  States,  foreign  government,  or 
international  agency,  or  a  member  of 
Congress  or  the  Canadian  Parliament. 

(2)  Failure  to  follow  the  detailed 
procedures  outlined  in  the  protective 


order  for  safeguarding  proprietary 
information,  including  maintaining  a  log 
showing  when  each  proprietary 
document  is  used,  and  by  whom,  and 
requiring  all  employees  who  obtain 
access  to  proprietary  information  (under 
the  terms  of  a  protective  order  granted 
their  employer)  to  sign  and  date  a  copy 
of  that  protective  order. 

(3)  Loss  of  proprietary  information. 

(4)  Failure  to  return  or  destroy  all 
copies  of  the  original  documents  and  all 
notes,  memoranda,  and  submissions 
containing  proprietary  information  at 
the  close  of  the  proceeding  for  which  the 
data  were  obtained  by  burning  or 
shredding  of  the  documents  or  by 
erasing  electronic  memory,  computer 
disk,  or  tape  memory,  as  set  forth  in  the 
protective  order. 

(5)  Failure  to  delete  proprietary 
information  from  the  public  version  of  a 
brief  or  other  correspondence  filed  with 
the  Secretariat. 

(6)  Disclosure  of  proprietary 
information  during  a  public  hearing. 

(e)  Each  day  of  a  continuing  violation 
shall  constitute  a  separate  violation. 

§  356. 1 5  Initiation  of  proceedings. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  an  investigation  and 
report  by  the  Director  under  §  356.14(c) 
and  consultation  with  the  Chief  Counsel, 
that  there  is  reasonable  cause  to  believe 
that  a  person  has  violated  a  protective 
order  or  a  disclosure  undertaking  and 
that  sanctions  are  appropriate  for  the 
violation,  the  Deputy  Under  Secretary 
will,  at  his  discretion,  either  initiate  a 
proceeding  under  this  Subpart  by  issuing 
a  charging  letter  as  set  forth  in  §  356.16 
or  request  that  the  authorized  agency  of 
Canada  initiate  a  proceeding  by  issuing 
a  request  to  charge  as  set  forth  in 

§  356.17.  In  determining  whether 
sanctions  are  appropriate  and,  if  so, 
what  sanctions  to  impose,  the  Deputy 
Under  Secretary  will  consider  the  nature 
of  the  violation,  the  resulting  harm,  and 
other  relevant  circumstances  of  the 
case.  The  Deputy  Under  Secretary  will 
decide  whether  to  initiate  a  proceeding 
no  later  than  60  days  after  receiving  a 
report  of  the  investigation. 

(b)  If  the  Department  receives  a 
request  to  charge  from  an  authorized 
agency  of  Canada,  the  Deputy  Under 
Secretary  will  promptly  initiate 
proceedings  under  this  Part  by  issuing  a 
charging  letter  as  set  forth  in  §  356.16. 

§  356.16  Charging  letter. 

(a)  Contents  of  Letter.  The  Deputy 
Under  Secretary  will  initiate 
proceedings  by  issuing  a  charging  letter 
to  each  charged  party  and  affected  party 
which  includes: 
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(1)  A  statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof; 

(2)  A  statement  of  the  proposed 
sanctions; 

(3)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  review  the 
documents  or  other  physical  evidence 
upon  which  the  charge  is  based  and  the 
method  for  requesting  access  to,  or 
copies  of,  such  documents; 

(4)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  a  hearing 
before  an  administrative  law  judge  if 
requested  within  30  days  of  the  date  of 
service  of  the  charging  letter  and  the 
procedure  for  requesting  a  hearing, 
including  the  name,  address,  and 
telephone  number  of  the  person  to 
contact  if  there  are  further  questions; 

(5)  A  statement  that  the  charged  or 
affected  party  has  a  right,  if  a  hearing  is 
not  requested,  to  submit  documentary 
evidence  to  the  Deputy  Under  Secretary 
and  an  explanation  of  the  method  for 
submitting  evidence  and  the  date  by 
which  it  must  be  received;  and 

(6)  A  statement  that  the  charged  or 
affected  party  has  a  right  to  retain 
counsel  at  the  party’s  own  expense  for 
purposes  of  representation. 

(b)  Settlement  and  Amendment  of  the 
Chaining  Letter.  The  Deputy  Under 
Secretary  may  amend,  supplement,  or 
withdraw  the  charging  letter  at  any  time 
with  the  approval  of  an  administrative 
law  judge  if  the  interest  of  justice  would 
thereby  be  served.  If  a  hearing  has  not 
been  requested,  the  Deputy  Under 
Secretary  will  ask  the  Under  Secretary 
to  appoint  an  administrative  law  judge 
to  make  this  determination.  If  a  charging 
letter  is  withdrawn  after  a  request  for  a 
hearing,  the  administrative  law  judge 
will  determine  whether  the  withdrawal 
will  bar  the  Deputy  Under  Secretary 
from  seeking  sanctions  at  a  later  date 
for  the  same  alleged  violation.  If  there 
has  been  no  request  for  a  hearing,  or  if 
supporting  information  has  not  been 
submitted  under  §  356.28,  the 
withdrawal  will  not  bar  future  actions 
on  the  same  alleged  violation.  The 
Deputy  Under  Secretary  and  a  charged 
or  affected  party  may  settle  a  charge 
brought  under  this  Subpart  by  mutual 
agreement  at  any  time  after  service  of 
the  charging  letter;  approval  of  the 
administrative  law  judge  or  the  APO 
Sanctions  Board  is  not  necessary. 

(c)  Service  of  Charging  Letter  on  a 
Resident  of  the  United  States. 

(1)  Service  of  a  charging  letter  on  a 
United  States  resident  will  be  made  by: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
or  affected  party  at  the  party’s  last 
known  address; 


(ii)  Leaving  a  copy  with  the  charged  or 
affected  party  or  with  an  officer,  a 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party;  or 

(iii)  Leaving  a  copy  with  a  person  of 
suitable  age  and  discretion  who  resides 
at  the  party’s  last  known  dwelling. 

(2)  Service  made  in  the  manner 
described  in  paragraph  (c)(1)  (ii)  or  (iii) 
of  this  section  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
person  making  such  service,  stating  the 
method  of  service  and  the  identity  of  the 
person  with  whom  the  charging  letter 
was  left. 

(d)  Service  of  Charging  Letter  on  a 
Non-resident.  If  applicable  laws  or 
intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraph  (c)  of  this 
section  inappropriate  or  ineffective, 
service  of  the  charging  letter  on  a  person 
who  is  not  a  resident  of  the  United 
States  may  be  made  by  any  method  that 
is  permitted  by  the  country  in  which  the 
person  resides  and  that,  in  the  opinion 
of  the  Deputy  Under  Secretary,  satisfies 
due  process  requirements  under  United 
States  law  with  respect  to  notice  in 
administrative  proceedings. 

§  356.17  Request  to  charge. 

Upon  deciding  to  initiate  a  proceeding 
pursuant  to  §  350.15,  the  Deputy  Under 
Secretary  will  request  an  authorized 
agency  of  Canada  to  initiate  a 
proceeding  for  imposing  sanctions  for 
violations  of  a  protective  order  or  a 
disclosure  undertaking  by  issuing  a 
letter  of  request  to  charge  that  includes 
a  statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof. 

§  356.18  Interim  sanctions. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  issuing  a  charging  letter 
under  S  356.16  and  before  a  final 
decision  is  rendered,  that  interim 
sanctions  are  necessary  to  protect  the 
interests  of  the  Department,  an 
authorized  agency  of  Canada,  or  others, 
including  the  protection  of  proprietary 
information,  the  Deputy  Under  Secretary 
may  petition  an  administrative  law 
judge  to  impose  such  sanctions. 

(b)  The  administrative  law  judge  may 
impose  interim  sanctions  against  a 
person  upon  determining  that: 

(1)  There  is  probable  cause  to  believe 
that  there  was  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
the  Department  is  likely  to  prevail  in 
obtaining  sanctions  under  this  Subpart. 

(2)  The  Department,  authorized 
agency  of  Canada,  or  others  are  likely  to 


suffer  irreparable  harm  if  the  interim 
sanctions  are  not  imposed,  and 

(3)  The  interim  sanctions  are  a 
reasonable  means  for  protecting  the 
rights  of  the  Department,  authorized 
agency  of  Canada,  or  others  while 
preserving  to  the  greatest  extent 
possible  the  rights  of  the  person  against 
whom  the  interim  sanctions  are 
proposed, 

(c)  Interim  sanctions  which  may  be 
imposed  include  any  sanctions  that  are 
necessary  to  protect  the  rights  of  the 
Department,  authorized  agency  of 
Canada,  or  others,  including,  but  not 
limited  to: 

(1)  Denying  a  person  further  access  to 
proprietary  information, 

(2)  Barring  a  person  from  representing 
another  person  before  the  Department, 

(3)  Barring  a  person  from  appearing 
before  the  Department,  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  or  the  competent 
investigating  authority  of  Canada,  and 
all  other  materials  containing  the 
proprietary  information,  such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  a  protective 
order  or  a  disclosure  undertaking. 

(d)  The  Deputy  Under  Secretary  will 
notify  the  person  against  whom  interim 
sanctions  are  sought  of  the  request  for 
interim  sanctions  and  provide  to  that 
person  the  material  submitted  to  the 
administrative  law  judge  to  support  the 
request.  The  notice  will  include  a 
reference  to  the  procedures  of  this 
section. 

(e)  A  person  against  whom  interim 
sanctions  are  proposed  has  a  right  to 
oppose  the  request  through  submission 
of  material  to  the  administrative  law 
judge.  The  administrative  law  judge  has 
discretion  to  permit  oral  presentations 
and  to  allow  further  submissions. 

(f)  The  administrative  law  judge  will 
notify  the  parties  of  the  decision  on 
interim  sanctions  and  the  basis  therefor 
within  five  days  of  the  conclusion  of 
oral  presentations  or  the  date  of  final 
written  submissions. 

(g)  If  interim  sanctions  have  been 
imposed,  the  investigation  and  any 
proceedings  under  this  Subpart  will  be 
conducted  on  an  expedited  basis. 

(h)  An  order  imposing  interim 
sanctions  may  be  revoked  at  any  time 
by  the  administrative  law  judge  and 
expires  automatically  upon  the  issuance 
of  a  final  order. 

(i)  The  administrative  law  judge  may 
reconsider  imposition  of  interim 
sanctions  on  the  basis  of  new  and 
material  evidence  or  other  good  cause 
shown.  The  Deputy  Under  Secretary  or 
a  person  against  whom  interim 
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sanctions  have  been  imposed  may 
appeal  a  decision  on  interim  sanctions 
to  the  APO  Sanctions  Board,  if  such  an 
appeal  is  certified  by  the  administrative 
law  judge  as  necessary  to  prevent  undue 
harm  to  the  Department  or  authorized 
agency  of  Canada,  a  person  against 
whom  interim  sanctions  have  been 
imposed  or  others,  or  is  otherwise  in  the 
interests  of  justice.  Interim  sanctions 
which  have  been  imposed  remain  in 
effect  while  an  appeal  is  pending,  unless 
the  administrative  law  judge  determines 
otherwise. 

(j)  The  Deputy  Under  Secretary  may 
request  an  administrative  law  judge  to 
impose  emergency  interim  sanctions  to 
preserve  the  status  quo.  Emergency 
interim  sanctions  may  last  no  longer 
than  48  hours,  excluding  weekends  and 
holidays.  The  person  against  whom  such 
emergency  interim  sanctions  are 
proposed  need  not  be  given  prior  notice 
or  an  opportunity  to  oppose  the  request 
for  sanctions.  The  administrative  law 
judge  may  impose  emergency  interim 
sanctions  upon  determining  that  the 
Department  or  authorized  agency  of 
Canada  is,  or  others  are,  likely  to  suffer 
irreparable  harm  if  such  sanctions  are 
not  imposed  and  that  the  interests  of 
justice  would  thereby  be  served.  The 
administrative  law  judge  will  promptly 
notify  a  person  against  whom 
emergency  sanctions  have  been  imposed 
of  the  sanctions  and  their  duration. 

(k)  If  a  hearing  has  not  been 
requested,  the  Deputy  Under  Secretary 
will  request  that  die  Under  Secretary 
appoint  an  administrative  law  judge  for 
making  determinations  under  this 
section. 

(l)  The  Deputy  Under  Secretary  will 
notify  the  Secretariat  concerning  the 
imposition  or  revocation  of  interim 
sanctions  or  emergency  interim 
sanctions. 

§  356.19  Request  for  a  hearing. 

(a)  Any  party  may  request  a  hearing 
by  submitting  a  written  request  to  the 
Under  Secretary  within  30  days  after  the 
date  of  service  of  the  charging  letter. 
However,  the  Deputy  Under  Secretary 
may  request  a  hearing  only  if  the 
interests  of  justice  would  thereby  be 
served. 

(b)  Upon  timely  receipt  of  a  request 
for  a  hearing,  the  Under  Secretary  will 
appoint  an  administrative  law  judge  to 
conduct  the  hearing  and  render  an  initial 
decision. 

§  356.20  Discovery. 

(a)  Voluntary  Discovery.  All  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures  regarding  any 
matter,  not  privileged,  which  is  relevant 


to  the  subject  matter  of  the  pending 
sanctions  proceeding. 

(b)  Limitations  on  Discovery.  The 
administrative  law  judge  shall  place 
such  limits  upon  the  kind  or  amount  of 
discovery  to  be  had  or  the  period  of  time 
during  which  discovery  may  be  carried 
out  as  shall  be  consistent  with  the  time 
limitations  set  forth  in  this  Part. 

(c)  Interrogatories  and  Requests  for 
Admissions  or  Production  of 
Documents.  A  party  may  serve  on  any 
other  party  interrogatories,  requests  for 
admissions,  or  requests  for  production 
of  documents  for  inspection  and 
copying,  and  the  party  may  then  apply 
to  the  administrative  law  judge  for  such 
enforcement  or  protective  order  as  that 
party  deems  warranted  concerning  such 
discovery.  The  party  will  serve  a 
discovery  request  at  least  20  days  before 
the  scheduled  date  of  a  hearing,  if  a 
hearing  has  been  requested  and 
scheduled,  unless  the  administrative  law 
judge  specifies  a  shorter  time  period. 
Copies  of  interrogatories,  requests  for 
admissions,  and  requests  for  production 
of  documents  and  responses  thereto  will 
be  served  on  all  parties.  Matters  of  fact 
or  law  of  which  admission  is  requested 
will  be  deemed  admitted  unless,  within 
a  period  designated  in  the  request  (at 
least  10  days  after  the  date  of  service  of 
the  request,  or  within  such  further  time 
as  the  administrative  law  judge  may 
allow),  the  party  to  whom  the  request  is 
directed  serves  upon  the  requesting 
party  a  sworn  statement  either 
admitting  or  denying  specifically  the 
matters  of  which  admission  is  requested 
or  setting  forth  in  detail  the  reasons  why 
the  party  cannot  truthfully  either  admit 
or  deny  such  matters. 

(d)  Depositions.  Upon  application  of  a 
party  and  for  good  cause  shown,  the 
administrative  law  judge  may  order  the 
taking  of  the  testimony  of  any  person 
who  is  a  party,  or  under  the  control  or 
authority  of  a  party,  by  deposition  and 
the  production  of  specified  documents  or 
materials  by  the  person  at  the 
deposition.  The  application  shall  state 
the  purpose  of  the  deposition  and  shall 
set  forth  the  facts  sought  to  be 
established  through  the  deposition. 

(e)  Supplementation  of  Responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 
supplement  his  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  under  a  duty  to 
seasonably  supplement  his  response 
with  respect  to  any  question  directly 
addressed  to 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and 


(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  the  subject  matter 
on  which  the  witness  is  expected  to 
testify,  and  the  substance  of  the 
testimony. 

(2)  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if 
the  party  obtains  information  upon  the 
basis  of  which  he  or  she 

(i)  Knows  the  response  was  incorrect 
when  made;  or 

(ii)  Knows  that  the  response,  though 
correct  when  made,  is  no  longer  true, 
and  the  circumstances  are  such  that  a 
failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 

(f)  Enforcement.  The  administrative 
law  judge  may  order  a  party  to  answer 
designated  questions,  to  produce 
specified  documents  or  items,  or  to  take 
any  other  action  in  response  to  a  proper 
discovery  request.  If  a  party  does  not 
comply  with  such  an  order,  the 
administrative  law  judge  may  make  any 
determination  or  enter  any  order  in  the 
proceedings  as  he  or  she  deems 
reasonable  and  appropriate.  The 
administrative  law  judge  may  strike 
related  charges  or  defenses  in  whole  or 
in  part,  or  may  take  particular  facts 
relating  to  the  discovery  request  to 
which  the  party  failed  or  refused  to 
respond  as  being  established  for 
purposes  of  the  proceeding  in 
accordance  with  the  contentions  of  the 
party  seeking  discovery.  In  issuing  a 
discovery  order,  the  administrative  law 
judge  will  consider  the  necessity  to 
protect  proprietary  information  and  will 
not  order  the  release  of  information  in 
circumstances  where  it  is  reasonable  to 
conclude  that  such  release  will  lead  to 
unauthorized  dissemination  of  such 
information. 

§  356.21  Subpoenas. 

(a)  Application  for  Issuance  of  a 
Subpoena.  An  application  for  issuance 
of  a  subpoena  requiring  a  person  to 
appear  and  depose  or  testify  at  the 
taking  of  a  deposition  or  at  a  hearing 
shall  be  made  to  the  administrative  law 
judge.  An  application  for  issuance  of  a 
subpoena  requiring  a  person  to  appear 
and  depose  or  testify  and  to  produce 
specified  documents,  papers,  books,  or 
other  physical  exhibits  at  the  taking  of  a 
deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  administrative  law  judge  and 
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shall  specify  the  material  to  be  produced 
as  precisely  as  possible,  showing  the 
general  relevancy  of  the  material  and 
the  reasonableness  of  the  scope  of  the 
subpoena. 

(b)  Use  of  Subpoena  for  Discovery. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtaining  documents,  papers,  books,  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  When 
used  for  discovery  purposes,  a  subpoena 
may  require  a  person  to  produce  and 
permit  die  inspection  and  copying  of 
nonprivileged  documents,  papers,  books, 
or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and 
which  are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  Subpoenas  for 
Nonparty  Department  Records  or 
Personnel  or  for  Records  or  Personnel  of 
Other  Government  Agencies.  (1)  An 
application  for  issuance  of  a  subpoena 
requiring  the  production  of  nonparty 
documents,  papers,  books,  physical 
exhibits,  or  other  material  in  the  records 
of  the  Department,  or  requiring  the 
appearance  of  an  official  or  employee  of 
the  Department,  or  requiring  the 
production  of  records  or  personnel  of 
other  Government  agencies  shall  specify 
as  precisely  as  possible  the  material  to 
be  produced,  the  nature  of  the 
information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
could  not  be  obtained  without  undue 
hardship  by  alternative  means. 

(2)  Such  applications  shall  be  ruled 
upon  by  the  administrative  law  judge. 

To  the  extent  that  the  motion  is  granted, 
the  administrative  law  judge  shall 
provide  such  terms  and  conditions  for 
the  production  of  the  material,  the 
disclosure  of  the  information,  or  the 
appearance  of  the  official  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(3)  No  application  for  a  subpoena  for 
production  of  documents  grounded  upon 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  shall  be  entertained  by  the 
administrative  law  judge. 

(d)  Motion  to  Limit  or  Quash.  Any 
motion  to  limit  or  quash  a  subpoena 
shall  be  filed  within  10  days  after 
service  thereof,  or  within  such  other 
time  as  the  administrative  law  judge 
may  allow. 


(e)  Ex  Parte  Rulings  on  Applications 
for  Subpoenas.  Applications  for  the 
issuance  of  subpoenas  pursuant  to  this 
section  may  be  made  ex  parte,  and,  if  so 
made,  such  applications  and  rulings 
thereon  shall  remain  ex  parte  unless 
otherwise  ordered  by  the  administrative 
law  judge. 

(f)  Role  of  the  Undersecretary.  If  a 
hearing  has  not  been  requested,  the 
party  seeking  enforcement  will  ask  the 
Under  Secretary  to  appoint  an 
administrative  law  judge  to  rule  on 
applications  for  issuance  of  a  subpoena 
under  this  section. 

§  356.22  Prehearing  conference. 

(a) (1)  If  an  administrative  hearing  has 
been  requested,  the  administrative  law 
judge  will  direct  the  parties  to  attend  a 
prehearing  conference  to  consider: 

(1)  Simplification  of  issues; 

(ii)  Obtaining  stipulations  of  fact  and 
of  documents  to  avoid  unnecessary 
proof; 

(iii)  Settlement  of  the  matter; 

(iv)  Discovery;  and 

(v)  Such  other  matters  as  may 
expedite  the  disposition  of  the 
proceedings. 

(2)  Any  relevant  and  significant 
stipulations  or  admissions  will  be 
incorporated  into  the  initial  decision. 

(b)  If  a  prehearing  conference  is 
impractical,  the  administrative  law 
judge  will  direct  the  parties  to 
correspond  with  each  other  or  to  confer 
by  telephone  or  otherwise  to  achieve  the 
purposes  of  such  a  conference. 

§356.23  Hearing. 

(a)  Scheduling  of  Hearing.  The 
administrative  law  judge  will  schedule 
the  hearing  at  a  reasonable  time,  date, 
and  place,  which  will  be  in  Washington, 
DC,  unless  the  administrative  law  judge 
determines  otherwise  based  upon  good 
cause  shown,  that  another  location 
would  better  serve  the  interests  of 
justice.  In  setting  the  date,  the 
administrative  law  judge  will  give  due 
regard  to  the  need  for  the  parties 
adequately  to  prepare  for  the  hearing 
and  the  importance  of  expeditiously 
resolving  the  matter. 

(b)  Joinder  or  Consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consolidation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  or  disclosure  undertaking  are 
alleged  if  to  do  so  would  expedite 
processing  of  the  cases  and  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Hearing  Procedures.  Hearings  will 
be  conducted  in  a  fair  and  impartial 
manner  by  the  administrative  law  judge, 
who  may  limit  attendance  at  any 


hearing  or  portion  thereof  if  necessary 
or  advisable  in  order  to  protect 
proprietary  information  from  improper 
disclosure.  The  rules  of  evidence 
prevailing  in  courts  of  law  shall  not 
apply,  and  all  evidentiary  material  the 
administrative  law  judge  determines  to 
be  relevant  and  material  to  the 
proceeding  and  not  unduly  repetitous 
may  be  received  into  evidence  and 
given  appropriate  weight.  The 
administrative  law  judge  may  make 
such  orders  and  determinations 
regarding  the  admissibility  of  evidence, 
conduct  of  examination  and  cross- 
examination,  and  similar  matters  as  are 
necessary  or  appropriate  to  ensure 
orderliness  in  the  proceedings.  The 
administrative  law  judge  will  ensure 
that  a  record  of  the  hearing  will  be  taken 
by  reporter  or  by  electronic  recording, 
and  will  order  such  part  of  the  record  to 
be  sealed  as  is  necessary  to  protect 
proprietary  information. 

(d)  Rights  of  Parties.  At  a  hearing 
each  party  shall  have  the  right  to: 

(1)  Introduce  and  examine  witnesses 
and  submit  physical  evidence, 

(2)  Confront  and  cross-examine 
adverse  witnesses, 

(3)  Present  oral  argument,  and 

(4)  Receive  a  transcriptor  recording  of 
the  proceedings,  upon  request,  subject  to 
the  administrative  law  judge’s  orders 
regarding  sealing  the  record. 

(e)  Representation.  Each  charged  or 
affected  party  has  a  right  to  represent 
himself  or  hereself  or  to  retain  private 
counsel  for  that  purpose.  The  Chief 
Counsel  will  represent  the  Department, 
unless  the  General  Counsel  of  the 
Department  determines  othewise.  The 
administrative  law  judge  may  disallow  a 
representative  if  such  representation 
constitutes  a  conflict  of  interest  or  is 
otherwise  not  in  the  interests  of  justice 
and  may  debar  a  representative  for 
contumacious  conduct  relating  to  the 
proceedings. 

(f)  Ex  Parte  Communications.  The 
parties  and  their  representatives  may 
not  make  any  ex  parte  communications 
to  the  administrative  law  judge 
concerning  the  merits  of  the  allegations 
or  any  matters  at  issue,  except  as 
provided  in  §  356.18(j)  regarding 
emergency  interim  sanctions. 

§  356.24  Proceeding  without  a  hearing. 

If  no  party  has  requested  a  hearing, 
the  Deputy  Undersecretary,  within  40 
days  after  the  date  of  service  of  a 
charging  letter,  will  submit  for  inclusion 
into  the  record  and  provide  each 
charged  or  affected  party  information 
supporting  the  allegations  in  the 
charging  letter.  Each  charged  or  affected 
party  has  the  right  to  file  a  written 
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response  to  the  information  and 
supporting  documentation  within  30 
days  after  the  date  of  service  of  the 
information  provided  by  the  Deputy 
Under  Secretary  unless  the  Deputy 
Under  Secretary  alters  the  time  period 
for  good  cause.  The  Deputy  Under 
Secretary  may  allow  the  parties  to 
submit  further  information  and 
argument 

§356.25  Witnesses. 

Witnesses  summoned  before  the 
Department  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States. 

§  356.26  Initial  decision. 

(a)  Initial  Decision.  The 
administrative  law  judge,  if  a  hearing 
was  requested,  or  the  Deputy  Under 
Secretary  will  submit  an  initial  decision 
to  the  APO  Sanctions  Board,  providing 
copies  to  the  parties.  The  administrative 
law  judge  or  the  Deputy  Under 
Secretary  will  ordinarily  issue  the 
decision  within  20  days  of  the 
conclusion  of  the  hearing,  if  one  was 
held,  or  within  15  days  of  the  date  of 
service  of  final  written  submissions.  The 
initial  decision  will  be  based  solely  on 
evidence  received  into  the  record  and 
the  pleadings  of  the  parties. 

(b)  Findings  and  conclusions.  The 
initial  decision  will  state  findings  and 
conclusions  as  to  whether  a  person  has 
violated  a  protective  order  or  an 
undertaking;  the  basis  for  those  findings 
and  conclusions;  and  whether  the 
sanctions  proposed  in  the  charging 
letter,  or  lesser  included  sanctions, 
should  be  imposed  against  the  charged 
or  affected  party.  The  administrative 
law  judge  or  the  Deputy  Under 
Secretary  may  impose  sanctions  only 
upon  determining  that  the 
preponderance  of  the  evidence  supports 
a  finding  of  violation  of  a  protective 
order  or  an  undertaking  and  that  the 
sanctions  are  warranted  against  the 
charged  or  affected  party. 

(c)  Finality  of  Decision.  If  the  APO 
Sanctions  Board  has  not  issued  a 
decision  on  the  matter  within  60  days 
after  issuance  of  the  initial  decision,  the 
initial  decision  becomes  the  final 
decision  of  the  Department 

§  356.27  Final  decision. 

(a)  APO  Sanctions  Board.  Upon 
request  of  a  party,  the  initial  decision 
will  be  reviewed  by  the  members  of  the 
APO  Sanctions  Board.  The  Board 
consists  of  the  Under  Secretary  for 
International  Trade,  who  shall  serve  as 


Chairperson,  the  Under  Secretary  for 
Economic  Affairs,  and  the  General 
Counsel. 

(b)  Comments  on  Initial  Decision. 
Within  30  days  after  issuance  of  the 
initial  decision,  a  party  may  submit 
written  comments  to  the  APO  Sanctions 
Board  on  the  initial  decision,  which  the 
Board  will  consider  when  reviewing  the 
initial  decision.  The  parties  have  no 
right  to  an  oral  presentation,  although 
the  Board  may  allow  oral  argument  in 
its  discretion. 

(c)  Final  Decision  by  the  APO 
Sanctions  Board.  Within  60  days  but  not 
sooner  than  30  days  after  issuance  of  an 
initial  decision,  the  APO  Sanctions 
Board  may  issue  a  final  decision  which 
adopts  the  initial  decision  in  its  entirety; 
differs  in  whole  or  in  part  from  the 
initial  decision,  including  the  imposition 
of  lesser  included  sanctions;  or  remands 
the  matter  to  the  administrative  law 
judge  or  the  Deputy  Under  Secretary  for 
further  consideration.  The  only 
sanctions  that  the  Board  can  impose  are 
those  sanctions  proposed  in  the  charging 
letter  or  lesser  included  sanctions. 

(d)  Contents  of  Final  Decision.  If  the 
final  decision  of  the  APO  Sanctions 
Board  does  not  remand  the  matter  and 
differs  from  the  initial  decision,  it  will 
state  findings  and  conclusions  which 
differ  from  the  initial  decision,  if  any, 
the  basis  for  those  findings  and 
conclusions,  and  the  sanctions  which 
are  to  be  imposed,  to  the  extent  they 
differ  from  the  sanctions  in  the  initial 
decision. 

(e)  Public  Notice  of  Sanctions.  If  the 
final  decision  is  that  there  has  been  a 
violation  of  a  protective  order  or  an 
undertaking  and  that  sanctions  are  to  be 
imposed,  notice  of  the  decision  will  be 
published  in  the  Federal  Register  and 
forwarded  to  the  Secretariat  Such 
publication  will  be  no  sooner  than  30 
days  after  issuance  of  a  final  decision  or 
after  a  motion  to  reconsider  has  been 
denied,  if  such  a  motion  was  filed.  The 
Deputy  Under  Secretary  wifi  also 
provide  such  information  to  the  ethics 
panel  or  other  disciplinary  body  of  the 
appropriate  bar  associations  or  other 
professional  associations  whenever  the 
Deputy  Under  Secretary  subjects  a 
charged  or  affected  party  to  a  sanction 
under  paragraph  (a)(2)  of  §  356.12  and  to 
any  Federal  agency  likely  to  have  an 
interest  in  the  matter  and  will  cooperate 
in  any  disciplinary  actions  by  any 
association  or  agency. 


§  356.28  Reconsideration. 

Any  party  may  file  a  motion  for 
reconsideration  with  the  APO  Sanctions 
Board.  The  party  must  state  with 
particularity  the  grounds  for  the  motion, 
including  any  facts  or  points  of  law 
which  the  party  claims  the  APO 
Sanctions  Board  has  overlooked  or 
misapplied.  The  party  may  file  the 
motion  within  30  days  of  the  issuance  of 
the  final  decision  or  the  adoption  of  the 
initial  decision  as  the  final  decision, 
except  that  if  the  motion  is  based  on  the 
discovery  of  new  and  material  evidence 
which  was  not  known,  and  could  not 
reasonably  have  been  discovered 
through  due  diligence  prior  to  the  close 
of  the  record,  the  party  shall  file  the 
motion  within  15  days  of  the  discovery 
of  the  new  and  material  evidence.  The 
party  shall  provide  a  copy  of  the  motion 
to  all  other  parties.  Opposing  parties 
may  file  a  response  within  30  days  of 
the  date  of  service  of  the  motion.  The 
response  shall  be  considered  as  part  of 
the  record.  The  parties  have  no  right  to 
an  oral  presentation  on  a  motion  for 
reconsideration,  but  the  Board  may 
permit  oral  argument  at  its  discretion.  If 
the  motion  to  reconsider  is  granted,  the 
Board  will  review  the  record  and  affirm, 
modify,  or  reverse  the  original  decision 
or  remand  the  matter  for  further 
consideration  to  an  administrative  law 
judge  or  the  Deputy  Under  Secretary,  as 
warranted. 

§  356.29  Confidentiality. 

(a)  All  proceedings  involving 
allegations  of  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  shall 
be  kept  confidential  until  such  time  as 
the  Department  makes  a  final  decision 
under  these  regulations,  which  is  no 
longer  subject  to  reconsideration, 
imposing  a  sanction. 

(b)  The  charged  party  or  counsel  for 
the  charged  party  will  be,  to  the  extent 
possible,  granted  access  to  proprietary 
information  in  these  proceedings,  as 
necessary,  under  administrative 
protective  order,  consistent  with  the 
provisions  of  §  356.10. 

§  356.30  Sanctions  For  Violations  of  a 
Protective  Order  for  Privileged  Information. 

The  provisions  of  this  Subpart  shall 
apply  to  persons  who  are  alleged  to 
have  violated  a  Protective  Order  for 
Privileged  Information. 

Date:  December  20, 1986. 

Allen  Moore, 

Under  Secretary  for  International  Trade. 
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